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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2669 
D. L. WALTON 
versus 
RUMSEY LIGHT. 
PETITION FOR ,~rRIT OF ERROR. 
Tn the Honorable Chief ,htstice and J1tstices of the Su7Jre1nc 
Coiirt of .Appeals of Virginia: 
Your petitioner, D. I! Walton1 respectfully represents that 
he is aggrieved by that certain judgment of the Circuit Court 
of Loudoun County, Virginia, entered against him on the 
9th day of May, 1942, for $3,000.00 and costs, in that certain 
cause wherein your petitioner was the defendant and Rumsey 
Light was the plaintiff, held pursuant to a Notice of Mo-
tion for judgment with a Bill of Particulars annexed thereto, 
filed in 8aid Court by the plaintiff, wherein he asserted a claim 
for $5,000.00 damages base cl upon personal injuries suffered 
by him as the result of the n.egligence of the driver of one of 
the defendant's trucks. 
There was a verdict and judgment of $3,000.00 and costs 
in fa.vor of the said plaintiff, which the Judge of said Court 
refused to set aside after timely motions by the defendant 
(1) to set aside the verdict, and (2) for arrest of judgment; 
of which verdict . and· judgment your petitioner now com-
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plains. A transcript of the record of the proceedings in said 
cause, and of. the judgment therein, is herewith exhibited. · 
ST ... t\.TEMENT AND HISTORY OF THE CASE. 
The plaintiff's Notice of Motion and Bill of Particulars 
alleged that on the 6th day of June, 1940, James R. \Vines, 
an employee and the driver of one of the defendant's trucks 
and while acting within the scope of his employment, de-
livered a truck load of lime to the farm of Norman and 
· 2* Harding, known as the *White Elephant Farm, about 
seven miles southeast of Aldie in Loudoun County, Vir-
ginia, the defendant having· been employed by the Riverton 
Lime Company of Riverton, Virg·iuia, to deliver said lime 
to said farm; that while making such delivery said drive~ 
got defendant's said truck in a ditch or depression on said 
farm and asked the plaintiff to help g·et him out; that the 
plaintiff g·ot his tractor in order to get the truck out (the 
load of lime having been thrown off previously), and hooked 
his tractor to said truck in a proper manner with a cable; 
and that while the plaintiff was so engaged in pulling· said 
truck out of the ditch or depression said driver did not·throw 
his truck out of gear and came back into the said tractor ancl 
into and upon the body of the plaintiff and caught him be-
tween the steering rod a.nd seat of the tractor and injured 
him, without any negligence on his part but as the result 
of the negligence of the driver of said truck in (a) that he 
did not keep a proper lookout, (b) that the defendant's truck 
was not thrown out of gear~ (c) that said truck was not un-
der complete control, (d) that said truck wa.s not equipped 
with adequate brakes and that the larakes were not applied 
in time to divert the collision, ( e) that defendant failed to 
give warning by sounding the truck horn or otherwise, (f) 
that the defendant failed to give any signal, and (g) that 
the defendant failed to apply his brakes when the collision 
appeared imminent; and that the defendant was also negli-
gent in that be failed to so control and direct the course of 
said truck as not to strike and injure the J)laintiff; and that 
the defendant saw or by the exercise of ordinary care should 
have seen the peril in which it had placed the plaintiff, and 
failed to stop or to slow down his truck to such a speed as 
would enable him to bring the same to a stop in order to 
avoid colliding with the tractor of the plaintiff, thereby seri-
ously injuring him. But said Notice a.;nd said Bill of Par-
ticulars do not in any way describe the plaintiff's alleged in-
juries, other than that he received serious bodily injuries to 
his damage in the sum of $5,000.00. 
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3>t *The defendant filed his Grounds of Defense, in writ-
in~-, wherein l1e admitted that he hauled a truck load of 
lime from Riverton, Virginia, in a truck owned by him and 
driven by James R. vVines, under a contract to deliver the 
same to the farm of Norman and Harding in Loudoun County, 
Virginia, but alleg-ed that his contract was to deliver the 
same to a convenient, safe and accessible place on said farm. 
and denied that he was to deliver it to any inconvenient, 
dangerous or inaccessible place, and denied that bis said 
driver ·was authorized to make any such delivery and said 
that any ac.t on the part of said driver to deliver said lime 
to any dangerous or inaccessible place on said farm w~s 
wholly outside the scope of his employment and was not the 
act of the defendant; and denied each and every alleg·ation 
· set out in the plaintiff's said Notice of Motion and Bill of 
Particulars not specifically admitted. Defendant further al-
1e~red that his said driver offered to deliver and unload said 
lime at any reasonably safe place on said farm and that· he 
protested against and refused to deliver it to the field where 
the plaintiff requested him to deliver it, and where the acci-
dent occurred, a.nd stated as his reason for such refusal that 
he was not required nor permitted to deliver lime to a dan-
gerous and inaccessible place and that he would get stuck 
in the mud, in the ditc.h or depression mentioned in the plain-
tiff's Bill of Particulars; but that, upon the plaintiff's in-
siRtence and his assurance that if said driver got his truck 
stuck. he, the said plaintiff, would pull said truck out with 
llis tractor, whic.h he showed to the plaintiff, said driver at-
tempted to deliver said lime to said dangerous and inac-
cessible place as requested by the plaintiff, and in so doing· 
said driver was acting- wholly outside the scope of his em-
ployment by the defendant and as the agent and servant of 
the plaintiff and under his direction and control; that in at-
tempting to make such delivery of said lime said driver did 
~·et llis truck stuck in said ditch or depression, and the plain-
tiff thereupon got bis said tractor and attempted to pull said 
truck out of said ditch or depression and bv so doing 
4-1!< be voluntarily 8 assumed all of the responsibility of such 
delivery of said lime and of pulling said truck out of 
said ditch or depression and all the dangers and risks inci-
dent thereto, and that all acts incident to such attempted de-
liverv of said lime were under the direction and control of 
the plaintiff and were his acts; that the plaintiff· did pull 
said truck out of said ditch or depression with his said trac-
tor in such a, negligent manner that he was injured thereby, 
and tha.t any and all injuries which he then received were the 
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result of his own negligence in the manner in which he con-
nected his said tractor to said truck and pulled it out of said 
ditch or depression; that even if the saicL driver, ·wines, was 
negligent in any manner such acts on his part were committed 
while he was acting· under the direction and control of the 
plaintiff and for which such negligence, if any, the defendant 
was not liable; and the defendant denied any and all negli-
g·ence on his part in the operation of his said truck, as charged 
in said Notice of Motion and Bill of Particulars. Defendant 
further- relied upon the defense of contributory negligence 
and contended that either the plaintiff and Wines were en-
gaged in· a joint enterprise at the time they started to take 
the lime to the .field, and particularly in pulling the truck 
out of the ditch or depression after the plaintiff got his trac-
tor and hooked it to the truck, or that an acts done by either 
or both the plaintiff and Wines in pulling said truck out were 
the acts of the plaintiff a~ he hooked his tractor to the 
truck and drove the tractor, himself, and had full charge and 
control of such operations, and that said accident and plain-
tiff's injuries were the result of his own neg·ligence which 
proximately caused or contributed to cause the same. 
The defendant filed a plea of not guilty, and on this plea 
the issue was joined on the Notice of Motion and the Grounds 
of Defense· and the cause thereafter proceeded to trial (R., 
p~ 8) ; and the record shows : 
•FACTS. 
The plaintiff is a tenant dairy farmer, renting and operat-
in~ a farm owned by Norman and Harding in Loudoun 
County, Virginia, and known as the "\Vhite Elephant Farm. 
He had ordered lime from the Riverton, Lime Company and 
the defendant had contracted to deliver it to said farm and 
on June 6th, 1940, .two of his drivers, James R. Wines and 
James Campbell, each droYe one of defendant's trucks loaded 
with lime to said fa.rm and arrived there about 9 :00 or 10 :00 
o'clock in the morning. 
Plaintiff testified that be and his brother-in-law, Harry 
Ellison. who was working for him, were there when Wines 
arrived, and plaintiff showed \Vines the field where he 
wanted the lime delivered; that the ground was dry; that 
there was a little depression in the field and they had put 
some rock in where it had been soft, and that he stopped 
·wines and got him to look at it and told him that if he could 
not make it across that place he could dump it down on the 
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side of the ditch, but that "\Vines said he could get across, 
and tried to do so but got stuck and then c-alled and asked 
the plaintiff to get his tractor and see if he could pull the 
truck out, and plaintiff said he would try (R., p. 18). The 
plaintiff got his tractor and a cable and .hooked to the front 
end of the truck but could not pull it out that way, and he 
took tractor around and brought the cabie around, and he 
thought Harry Ellison held the cable and put it on the truck, 
and Wines stood beside the tractor, about middle ways of 
it. and saw the plaintiff hook up (R., p. 19). Wines got in 
his truck and put it in (back up) gear, and when he came out 
with his gas wide open, jammed into the plaintiff, who was 
standing up on his tractor, and hit him as hard as he could 
and jammed him up against there and the steering rod and 
injured his leg and the back of his side, the wheels of the 
truck hooked to the tracto1:9, the cross bar, which the truck 
jammed (R., pp. rn, 20). 
68 *Ellison testified substantially to the same effect say-
ing that the plaintiff got his tractor and they (he and 
the plaintiff) hooked tractor to front end of truck and that 
he ( the plaintiff) couldn't pull him out that way, so they 
decided to hook to the rear end; and that when the tractor 
started off it pulled the truck out of the ditch, and that is 
when Mr. ·wines failed to stop his truck and kept coming 
back with his gas wide open and jamming the truck: against 
the tractor (R., p. 47). · 
vVines testified that he drove the defendant's truck, loaded 
with five tons of lime, to the farm of Norman and Harding· 
and found the plaintiff at the barn, and that he had no 
trouble in driving from Riverton to this ba.rn (R., pp. 60, 61) ~ 
that he was instructed to deliver lime where it was wanted, 
if. he could get it there, but not in mud holes (R, pp. 70, 71) ;· 
that he was to deliver it to fields where customers wanted 
it, if he could (R., p. 71); that the plaintiff got in his truck 
with him and Ellison got in the truck with Campbell; that 
they went to the edge of the :field where the plaintiff wanted 
the lime delivered and bad a ditch to cross, which was soft; 
that before he got to that ditch he had safely crossed another 
depression where rock had been put; that the first one was 
filled with rock, but the other one had mud in it; that when 
he got to that ditch he stopped his truck and he and the 
plaintiff got out and looked at the ditch before he attempted 
to drive across it (R., p. 62) ; that he told plaintiff he did 
not think he could get across; that plaintiff told llim to go 
ahead and try it, and that if he got stuck, the plaintiff had 
something to get him out; that he went down in the ditch 
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and could not get out with his own power, his rear wheels 
were rig·ht in the ditch; that plaintiff went and g·ot his tractor 
and bitched to the front of" the truck and could not pull it 
out, and then he bitched to the rear of truck and the truck 
rolled out; that the plaintiff sladrnned off his gas and slowed 
down, and the truck picked up a little speed and one corner 
of the truck jammed one of the wheels of the tractor and 
pinned the sea.t up against the- steering wheel, and the . 
7* plaintiff *jumped off (R., p. 62) ; that he bad no idea 
the plaintiff was going- to stop and thought plaintiff would 
keep on until he got out of the ditch, and that he could not 
say whether plaintiff stopped or whether the truck picked 
up speed when it rolled out of the ditch (R., p. 67); that he 
g;ot out and went around back and his truck had hit the 
plaintiff on the leg·, hit the ·steering wheel and bruised his 
leg, and Campbell had unloaded his truck and took plaintiff 
to his house (R., p. 68); that he ·wines went to the house 
and saw the plaintiff in a chair on hi~ porch (R., p. 70) ; that 
he told plaintiff how sorry he was about the accident, and 
that the plaintiff ~aid l1e lmew it was not "\Vines' fault; and 
asked if the defendant would fix the tractor and wanted to 
know if he had insurance, and Wines told him yes, that they 
had to have that (R.., p. 69). 
This statement about the defendant being insured may 
have and undoubtedly did1 prejudice the jury in favor of the 
plaintiff, a local tenant fnrmer, agaiµst the insurance com-
pany, the real defendant; and while defendant cannot precli-
cate error upon such voluntary statement by his own wit-
ne~rn! yet that probably was the controlling reason why the 
jury returned a verdict for the plaintiff. 
The plaintiff, Wines, Ellison ancl Campbell all testified 
that Campbell had crossed the ditch safely, a lit.tle lower 
down, and that when "\Vines got stuck Campbell tried to push 
him out with his truck but could not do so; and that the 
plaintiff then g:ot his tractor and first hooked to the front 
of the truck but could not pull it out that way, and then 
hooked the rear of the tractor to the rear of the truck with 
n cable. Plaintiff said the cable ·was around thirteen feet 
long- (R .. p. 20), Ellison described it as twelve feet long (R., 
p. 48) .. ·wines (R., p. 76) and Campbell (R., p. 84) testified 
that the cable was doubled and hooked up the tractor to the 
truek so that they were about four feet apart; and it was 
undisnutecl in the reeord that when the plaintiff hooked llis 
tractor with his cahle to the truck, the rear ends of the 
8:;I< tractor •and the truck were about four feet apart, and 
that the cable when straightened out was about twelve 
or thirteen feet long. 
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It was -also undisputed that., with the rea.r of the tractor 
thus hooked to the rear of the truck, Wines was seated in 
the cab of his truck and could not see either the plaintiff or 
his tractor .when looking straight ahead; tha.t the plaintiff 
was standing up on his tr-actor, and could see the truck; that 
when he attempted to pull the truck out, he drove forward, 
and Wines helped by havii1g his truck in back up gear and 
ran his motor with the full knowledge of the plaintiff and 
Ellison and Campbell of the entire situation, and that it wa.i:; 
quite a hard pull to get the truck out; and .that the plain.tiff 
stopped his tractor rather suddenly or the truck attained a 
faster speed than the tractor and ran into it and injured the 
plaintiff. vVines testified that he was in reverse, in low gear; 
that he was going to pull bis wheels back until clear out of 
the ditch; th.at when he came out of the ditch he came on 
.absolutely dry ground; that he figured the plaintiff would 
keep going until he got front wheels of truck out of ditch 
(R., p. 79') ; that after he got his front wheels out of the 
.ditch his truck didn't move more than three . or four feet; 
that he threw in his clutch and put on his brake and stopped. 
it (R., p. 65). . 
The plaintiff testified that Ellison took him to Leesburg 
to Doctor Jackson; that he sa.w the doc.tor at his office, and 
then went home and went to bed; that he was not able to 
stand on his leg; that his hip and hack were hurting· him, 
his hip more than his back; that he stayed in bed around 
two weeks; part of the time in the house and part of the 
time on the porch; was not able to go to work for about two 
months ; tried to cut corn in September but his leg got to 
hurting and he had to stop; had to sit a certain way when 
driving- tractor; had not gotten his full strength back at time 
he testified, April 22, 1942, and had not been able to do same 
amount of work since the accident ; that he had always seen 
the doc-tor at his office and went to his office a dozen 
9* times, he *imagined, almost; that he suffered pain until 
the fall after his injury, and when he would work an 
hour, or two, his leg hurt him and on the left ~ide of his hip;. 
tha.t he was permanently injured; tha.t he discovered late in 
the fall after his injury, that he was permanently injured 
(R., p. 26). Defendant moved to strike out any testimony 
as to permanent injury, as there was no sueh claim, either 
in the Notice or Bill of Particulars, which motion was over-
ruled by the Court, a.nd the defendant excepted. 
Plaintiff admitted on cross examination (R.,. pp. 31-35) 
tha.t he made a statement on July 22nd, 1940, more than 
thirty days after the accident to :M:r. Wilbur C. Hall, his at-
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torney, and requested him to make a claim against the de-
fendant for damages and told Mr. Hall that his claim con-
sisted of $24.50 damag·es to his tractor, $8.00 doctor bill, and 
that he was required to spend over $100.00 for hired help; 
but he said he had gotten worse than what they had thought 
at the time. This testimony of the plaintiff was stricken out 
by the Court upon plaintiff's objection that it was a dis-
cussion. between plaintiff and his attorney and a matter of 
:c:omgrQnuse, over the defendant's insistence that it was com-
pefont testimony to show what was the value of plaintiff's 
cla.iin 'at that time and his opinion of the extent of his in-
juries; and the defendant excepted to the action of the -Court 
(R, p~ 35). 
Dr. Jackson testified that the plaintiff came to his office 
on June 6th~ 1940, complaining of an injury to his left thigh 
and back; that the side of his thigh was greatly swollen and 
also a bruise on the outside of his· left knee, and a bruise on 
the sacral region of his back. He advised plaintiff to go to 
bed and keep an ice pack to the- swelling of his thigh; he saw 
him again in about ten days, and again September 9th, 1940, 
and there was a discoloration of side of left thigh, and ten-
derness to pressure, and plaintiff complaining tha.t his leg 
hurt him when he walked on it, saw him next on October 17th,. 
1940, and there wa.s still discoloration in left hip and around 
left knee, some scarring on that muscle and *pain in 
10·~ his knee, and a nerve that bothered him ; saw him next 
on A pr'il 2, 19·41, a.nd he still complained that he was 
unable to do a lot of work; that he did not have any pain in 
just ordinary walking, but if he worked and had to stand 
oni his feet, said he could not do it. At that time this indura-
tion was hardening and you could feel a deJJression probably 
three inches in diameter. Examined him about ten davs be-
fore the trial on April 22nd, 1942, and there was still an 
atrophy in the muscle; and that in his opinion the plaintiff' 
was 1Jermanently injured. and he estimated the percentage 
of his disability at thirty per cent (R., pp. 40-44). 
The defendant objected to testimony as to any ·permanent 
injury, as not pleaded either in Notice of Motion or Bill of 
Particulars, but such objection is not incorporated in the 
transcript of Dr. Jackson's direct examination. But the ob-
jection was renewed at the end of his cross examination, and 
overruled by the Court, and defendant excepted (R.1 p. 44). 
On rebuttal, plaintiff denied that he had told Wines that 
the accident was not his fault, and denied that there was any 
mud hole where vVines got stuck (R., p. 1091); but he did not 
deny that he inquired about the defendant carrying insur-
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ance. He then produced four character witnesses who testi-
fied that the plaintiff's reputation in the community in which 
he lived for truth and veracity was good (R., pp. 112-117). 
INSTRUCTIONS. 
The Court granted instructions numbered one to seven, 
inclusive, at the request of the plaintiff, and instructions num-
bered eight to nineteen, inclusive (except No. 17), at the re-
quest of the defendant, which were all of the instructions 
given in the case. The defendant objected to the granting of 
each and every instruction offered by the plaintiff that would 
permit the jury to return a verdict for the plaintiff because 
· the evidence fa.iled to show any actionable negligence on the 
part of the defendant, and that such objection involved all 
instructions offered in behalf of the plaintiff; and the 
11 * defendant excepted to the granting *of instructions 
numbered 4, 5, 6 and 7, and to the refusal of the Court 
to grant Instruction No. 17, requested by the defendant. All 
of these instructions, with defendant's objections and excep-
tions thereto, are preserved in the record by proper Certifi-
cates of Ex.ception, and a.re set out in full on pages 126-134 
of the record. 
VERDICT AND PROCEEDINGS THE:REON. 
The jury returned a. verdict for $3,000.00' and costs for the 
plaintiff and ag·ainst the defendant; ancl the defendant moved 
the Court to set aside the verdict a.s being· contrary to the 
law and the evidence and without evidence to support it, and 
fo~ other reasons set out in said Motion, which Motion was 
overruled and the defendant excepted, and thereupon the 
defendant moved the Court for arrest of judgment for errors 
apparent on the face of the record, which motion was also 
overruled, and the defendant excepted. Both of said mo-
tions and the action of the Court on each are made a part 
of the record by proper Certificates of Exception and are 
set out in the record at pages 136 and 137. 
Thereupon, the Court entered judg~ent in favor of the 
plaintiff and against the defendant for $3,000.00 and costs; 
and from this final judgment against your petitioner he pre-
sents this petition for a ·writ of Err0r, and assigns the fol-
lowing errors : 
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ASSIGNMENT OF ERRORS. 
I. 
The Coitrt erred in refusing to strike out the testimony of 
the plaintiff, and of Doctor Jackson, relating to any perma-
nent injury to the plaintiff, and in permitting coitnsel for the 
plaintiff to argit-e to the ju·ry for damages sitstained on ac-
count of a vermanent injury, for the reason that there is no 
claim of permanent inju,ry to the plaintiff asserted either in 
his Notice of Motion or vn his Bill of Particiilars. 
12* •·while general damages, such as necessarily result 
from the injury complained of, need not be specially 
pleaded, but may be recovered under a general allegation of 
damage ; yet, special damages, such as do not necessarily 
result from the injury complained of, must be specially 
pleaded, except when they are. conclusively presumed from 
the facts stated. 15 Amer. Juris. 747, et seq., 756; 8 R. C. L. 
611, 612; 21 R. C. L. 498; R. C. L. Perm. Supp. 5064; New-
brough v. Walker, 8 .Gratt. 16; Cunningham v. Smith, 10 
Gratt. 255; Peshine v. Shepperson, 17 Gratt. 472; Lee v. Hill., 
84 Va. 919, 6 S. E; 473; Wood v. Am. Natl. Barik, 100 Va. 
306, 309, 40 S. E. 931; N. dJ; W. Ry. Co. v. Spears, 110 Va. 
llO, 65 S. E. 483; C. db 0. Ry. Co. v. Arrington, 126: Va. 194, 
101 S. E. 415; Yeary v. Holbrook, 171 Va. 266, 198 S. E·. 441; 
Morrison v. Allen, 106 W. Va. 224, 145 S. E. 277. 
The only allegation in plaintiff's Notice of Motion, defin-
ing his injuries, is that the acts complained of inflicted'' seri-
ous bodily injuries'' upon the plaintiff '' causing loss of time 
and expenditures for medical attention. To the damage 
of the undersigned in the sum of $5,000.00;'' and his Bill 
of Particulars alleges only that the defendant's truck ''caught 
plaintiff between the steerin.~; rod and the seat of the tractor, 
thus injuring· plaintiff,'' and states nothing· as to the nature 
or extent of his injuries. The ref ore, plaintiff's pleadings, 
wholly fail to alleg;e any state of fac.ts or damages from which 
a permanent injury would necessarily result, or be a com-
mon consequence of the wrong complained of, or be even . 
reasonably inferred~ but to the contrary, tl1e Notice of Mo-
tion by claiming- damages only for loss of time and expendi-
tures for medical attenlion, negatives any claim for a perma-
nent injury. Plaintiff can recover only on case made by the 
.nleading-s. Dobbs v. Dobbs, 150 Va. 386, 143 S. E. 702; Lloyd 
v. N. dJ W. Ry. Co., 151 Va. 409, 145 S. E. 372. 
D. L. Walton v. Rumsey Light 
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The Court erred in ~triking out the testimony of the 
13~ *plaintiff on cross exa'mination that he called upon Mr . 
. 1Wilbitr C. Hall on 'Jitly 22nd, 1940, niore than thirty 
days after the accideni, and requested him to malce a clairn, 
.for damages froni the defendant for $24.50 da'l'nages to his 
tractor, eight dollars doctor's bill, and for more than $100.00 
which he had been req'ltired to spend for help, or an a,qgre-
gate of ,$132.50 or more, as such testimony was comvetent 
·to show the extent of the plaintiff's injury and the value of 
Jiis claim at that time. 
There was no one who knew better how badly plain tiff 
was injured than he, himself, more than thirty days ( to be 
exact. 46 davs) after his injury, and before he brought suit 
to recover damages. Nor was he attempting to make any 
·compromise, but the amount he stated was the full amount 
of his claim and his statement to Mr. Hall was not made with 
any tboug·ht of, nor for the purpose of a.ny compromise, bu.t 
lie stated the full amount of his claim as he then regarded 
the extent of his damages, as is clearly shown by the letter 
written by Mr. Hall to defendant (R., p. 1.24). Mr. Hall's 
letter plainly shows that all the plaintiff then claimed as 
damages ,•rnre $24.75 damag·es to his tractor, Doctor's bill 
of $8.00 and $100.00 for his personal injury and inability to 
work. or a total amount of $132.75. That is all the plaintiff 
considered he was damaged and all he asked for as full set-
tlement of his claim; and it is quite surprising, if not re-
markable. that this small claim was so greatly raised when 
he brought his· action for damages on the very last day on 
wl1ich it could have been broug·ht under our statute of limi-
tations. 
It is a fact of common knowledge that when one has a 
damag'e suit for -personal injuries he is always under a cer-
tain mental strain and always actually and honestly thinks 
his condition is worse than it really is; and this Court will 
take judicial notice of matters of common knowledge. Rich-
nwnil U. P. Ry. Co. v. R. F. & P. R. R. Co., 96 Va. 670, 32 
S. E. 787; Anderson v. Biazzi, 166 Va. 309, 186 S. E. 7. 
While it is true that the plaintiff testified that his condition 
became worse after his talk with Mr. Hall, yet ichis 
14 * testimony relating· his statements to l\ifr. Hall, made 
long enough after his in:iury for him to have a very 
good idea as to the extent of his injuries and before he in-
stituted legal proceedings, and Mr. Hall's. letter to Walton 
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Brother (R., p. 124) were certainly competent evidence to 
show· what the plaintiff at that time thought of the extent 
of bis injury and of his claim for damages. A similar state-
ment contained in a letter from the plaintiff wa.s admitted 
in evidence in the case of Barnard Bus Li'nes v. TV eeks, 156 
Va. 4651, .lf!.8 S. E. 870, and considered by the jury with all 
of the, other facts in the case; and while it is true that his 
physician conld, and did, testify as to the extent of the plain-
tiff's injuries, yet · the testimony of a physician is not con-
clusive and does not render the testimony of the plaintiff 
incompetent. Ba-rnard Bu.s Lines v. Weeks, supra, and Va. 
E. & P. Co. v. Decat1tr, 173 Va. 153, 3 S. E·. (2nd) 172. 
III. 
Tlie Court erred in p·ranting 1'nstr'lf.clions mimbered 4, ·5, 8 
atnd 7, at the request of the plaintiff a1td over tlie objections of 
the defendant. 
The defendant objected to the gTanting of eac.h of these 
in~tructions upon the ground that the plaintiff, on account of 
the undisputed facts in the case was not entitled to have the 
Court to grant any instructions that would enable or permit. 
the jury to find a verdict for the plaintiff; and this was so be-
cause the evidence failed to show any actionable grounds for 
recovery as there was no negligence on the part of the defend-
ant; and defendant duly excepted to the granting of each of 
said instructions. 
Instructions numbered 4 and 5 each assumes that Wines 
was at the time of the accident acting as the agent of the de-
fendant and within the scope of his employment, without sub-
mitting snc.h issue to the jury, although it is a well established 
principle of law that an employer is not liable for an injury 
negligently caused by his servant if the latter is not at the 
time, in the service of 8 the employer, but in the special 
15* service of another; and that the question of liability for 
an injury caused by such servant is dependent upon the 
determination of who has the power to control a.nd direct the 
actions of the servant at the exact time of the act in question. 
35 Am. Jnr. 970; Stanilarrl, Oil (!o. v. Anderson, 212 U. 8. 215, 
29 S. Ct. 252; Lin.stead v. C . .& 0. Ry. Co.~ 276 U. S. 28, 48 S. Ct. 
241; Denton v. Yazoo & M. V. R. C!o., 284 U. S. 305, 52 S. Ct. 
141; Appal(J,ahian P. Co. v. Robertson., 142 Va. 454, 129 S. E. 
224; Ideal Steam Laundry Co. v. Williams, 153 Va. 176, 149 
S. E. 479. The defendant, in his grounds of defense, alleged 
that the place where the plaintiff requested the truck driver, 
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Wines, to deliver his load of lime· was a dangerous and in-
accessible place, and thut in attempting to make such delivery 
said truck driver was acting under the direction and control 
of the plaintiff, and as his agent and servant, and outside of 
the scope of his employment. This was an issue that should 
have been submitted to and be determined by the jury before 
it eould consider anv of the other issues contained in said in-
structions numbered 4 and 5; for it is the well settled law of 
Virginia that it is error to give instructions entirely ignoring 
defendant's theory of the case; and an instruction which un-
dertakes to state a ca.se upon which plaintiff can recover, and 
does not embrace all the elements necessary to support a ver-
dict, is erroneous. Haney v. Breeden, 100 Va. 781, 42 S. E. 
910; Hawkins and Buford v. Edwards, 117 Va. 111, 84 S. E~ 
654; Baylor v. Hoover, 123 Va. 659, 97 S. E. 309; Trans·man v. 
·Oliver's .Adm,r., 125 Vu. 458, 99 S. rn. 647; C. C. Blaker Co. v. 
W. R. Sm,ith O!nd Son, 147 Va. 960, 133 S. E. 685; Man11i v. 
W. C. Crenshaw and Go., 158 Va. 193, 163 S. E. 193. There-
fore it was error to give either of instructions numbered 4 or 
5, without submitting· the questions of the then agency of 
Wines and whether he was acting within the scope of his em-
ployment, and all other elements necessary to sustain a ver-:-
dict. .A verdict returned on such an instruction should be set 
aside, because such error is *not cured by giving a cor7 
16* rect instruction. So. Ry. Co. v. Hwnsbrough's .Admx., 
107 Va. 733, 60 S. E. 58; Am Loe. Co. v. Whitlock, 109 Va. 
238, 63 S. E. 991; Va. Land bnmigration Bi1,reai1, v. Perrow, 119 
Va. 831, 89 S. E. 891; Hines v. Beard, 130 Va. 286, 107 S. E. 
717; Gale v. Wilber, 163 Va. 211, 175 S'. E .. 739; Mayn v. Du-
laney, Miller .Auto Co., .... ,v. Va ..... , 191 S. E. 558. For 
where inconsistent instructions on any material point in a case 
have been given, some erroneous and some correct, the ver-
dict of the jury should he set aside, as it cannot be said whether 
the jury were controlled by the one or the other. 0. & 0. Ry. 
Co. v. Whitlow, 104- Va. 90, 51 S. E. 182; So. Ry. Co. v. Hans-
brough, 107 iVa. 733, 60 S. E. 58; A1ner. Loe. Co. v. Whitlock, 
109 Va. 238, 63 S. E. 991; Chesapeake Ferry Go. v. Hudgens, 
155 Va. 874, 156 S. E. 429. 
Instruction No. 7 was erroneous as it failed to submit the 
issue of the plaintiff's contributory negligence, relied upon by 
the defendant. 80. Rv. Co. d~ Hansbrough, 107 Va. 733, 60 
S. E. 58; 1f ash. So. Ry. Co. v. Grimes, 124 Va. 460, 98 S. E. 30. 
All of said instructions numbered 4, 5 and 7 were erroneous 
for the furt}J.er reason that no instructions should have been 
given over the defendant's objections, which would enable or 
permit the jury to find ·a verdict for the plaintiff as the evi-
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dence disclosed no actionable negligence ou the part of the de~ 
fendant; and this is so, because: 
Plaintiff's bill of particulars alleged that Wines got the 
defendant's truck stuck in a ditch or depression on the farm 
and at the place where plaintiff requested him to deliver the 
lime, and that after the lime had been unloaded plaintiff got 
his tractor and hooked it to the truck in order to get it out, 
and that, it was while he was so engaged in pulling the truck 
out of the ditch that the accident occurred. His own testimony 
shows that he operated his tractor, himself, and pulled the 
truck out, and his witness, I~llison, testified that he and plain-
tiff hooked the tractor to the front end of truck and the plain-
tiff couldn't pull it out that *way, so they decided to hook 
17* to the rear end, and pulled it out. Thus plaintiff's plead-
ings and his own evidence show conclusively that at the 
time of the accident and during all of the acts incident to 
pulling the truck out of the ditch the plaintiff had full voice 
and -control of such operations. The plaintiff is bound by his 
own pleadings. Noel v. Noel, 93 Va. 433, 25 S. E. 242; Bliss v. 
Spencer, 125 Va. 36, 99 S. E. 593, 5 A. L. R. 619; Dobbs v. 
Dobbs, 150 Va. 386, 143 S. E. 372; Lloyd v. N. rt W. By. Co., 
151 Va. 409, 145 S. E. 372; and he is also bound by his own 
evidence; Krekorian v. Dailey, 171 Va. 16, 197 S. E. 442; Fed-
eral Land Bank of Baltimore v. Birchfield, 173 Va. 200, 225, 
3 S. E. (2d) 405. The defendant's pleadings and evidence 
were to the same effect, and Wines and Campbell further 
testified that Wines did not attempt to deliver the _lime where 
the plaintiff wanted it delivered and did not attempt to drive 
across or into the ditch until after the plaintiff had assured 
him that if he got his truck stuck the plaintiff had something 
to get him out, and that the plaintiff did pull him out. 
Not only that, but \Vines was guilty of no acts of negligence 
that would bind the clef endant as the evidence clearly shows 
that the plaintiff knew that ditch was there and that the truck 
was stuck therein, and that with such knowledge on his part 
he hooked the rear end of his tractor to the rear end of the 
truck, with a cable about 12 or 13 feet long and doubled so 
that the truck a.nd tractor were about four feet apart, and 
that he knew that the cable was not rigid but such that the 
truck could, and very likely would, advance on the tractor 
when pulled out of the ditch. He also knew that Wines would 
start, and did start, and operate the motor of his truck, in 
back up gear, and used its power to· assist the plaintiff in 
pulling said truck out of said ditch; and it is anjndisputable 
law of physics that, with the motor of the truck being thus 
operated, at the very moment its rear wheels secured traction 
and the truck came out of the ditch and on level ground it 
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would be, and it was, the natural and positive fact tl1at 
18* the said *truck woukJ. accelerate its speed and continue 
its backward movement and crash into the said tractor 
if the pl,aintiff did not keep such tractor moving and .out of 
the way of said truck until such truck could be stopped with its 
own mechanism. 
It was the plaintiff's duty to observe and -avoid dangers 
of which he knew, or by the exercise of reasonable care he 
'Should have lmown, were reasonably likely to oc.cur. Newport 
News d 0. P. Ry. Co. v. B·rad.ford, 99 Va. 117, 37 S. E. 807; 
Consumers Brew Co. v. Doyle's Admx., 102 Va. 399, 116 
S. E. 500; Bassett v. TVood, 146 Va. 654, 668, 132 S. E. 700. He 
also well knew that Wines was in the cab of his truck, with 
the body and main part of truck between him and the plaintiff 
and that he could not see the plaintiff or his tractor when 
thus seated and operating the motor of his truck. Wines had 
no voice nor control over the operation of the plaintiff's trac-
tor nor of hooking it to the truck or of any of the aets nec.es-
sary or incident to pulling the truck out of the ditch. He 
owed no duty to keep a lookout· or to sound his horn or give 
any kind of a signal, as charged in plaintiff's bill of particu-
lars; as such duties are imposed by law upon persons oper-
ating motor vehicles on a public highway, for the safety of 
others using such highway, and not upon an invitee whose 
truck is stuck in a ditch on a farm and is being- pulled out 
by the farmer with his tractor, which he is operating himself, 
and over the movement of which he has the exclusive voice 
and control. For whom could the plaintiff expect Wines to 
keep a lookout, or whom could he be expected to warn by 
sounding his horn or giving a signal of any kind, unless it be 
a horse or a cow or possibly an airplane passing overhead, 
for certainly no automobiles eould be expected to be travelin~ 
up or down the ditch where he got stuck. His undisputed 
evidence was that he threw in his clutch and put on his brakes 
after his front wheels got out of the ditch, and the truck 
tlidn 't move more than three or four feet (R., pp. 48, 62); 
and there is no evidence of any failure of Wines to use due 
care in steering his truck or that he did anything to change its 
course, as further charged in the bill *'of particulars, but 
198 that the truck came straight out of the ditch. Its course 
was controlled by the plaintiff, with his tractor; and it is 
very a-pparent from the evidence that there would have been 
no collision if the plaintiff had hooked his tractor to said truck 
in a proper manner, or if he had not stopped his tractor 
so suddenly, but had kept it moving until the truck could 
be stopped; for any ordinarily prudent man would have 
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known that the truck would keep on moving for some distance 
after it got out of the ditch when so much force had been neces-
sarily applied to pull it out. Therefore, there was no negli-
gence qf any kind on the part of Wines and, of course, none 
on the part of the defendant who, at that time, had no voice. 
or co·utrol over the acts of Wines, and never had any control 
over any of the acts of the plaintiff a.t any time~ That there 
is an accident and resultant injurv do not prove negligence .. 
Clevelood v. Danville Traction an~d Power Co., 179 Va .. 256 .. 
The plaintiff, who had full charge and control over hooking 
his tractor to the truck and of all acts necessary or incident to 
the pulling of the truck out of the ditch, owed ·wines the duty 
to use ordinary care in- managing his tractor aud in pulling 
the truck out of the ditch. 5 Amer. Jur .. , Tit. Automobiles, 
Sec. 342, page 687; Annotation, 30 A. L. R. 754; Beaucage v. 
Mercer, 206 Mass. 492, 92 N. E. 774. He seems to have recog-
nized such duty on his part, for he stood up on his tractor and 
could thus better see Wines and his truck and observe, if, 
when, and how the truck moved and came out of the ditch,. 
and see its every movement. 
Nor does it matter whether Wines asked the plaintiff to 
pull the truck out of the ditch or whethe1~ plaintiff agreed in 
advance or later volunteered to pull it out, for it is undis-
puted in the evidence that the plaintiff did undertake to pull 
the truck out with his tractor, and did so. He could have 
a.voided the ac.cident in any of three ways: (1) He eould and 
should have hooked his tractor to the truck with a rigid bar; 
or, if with a cable, with the truck and tractor a safe distance 
apart, either so close *together that the truck could not 
20• attain speed and crash into the tractor or so far apart 
that truck could be stopped by the use of ordinary care 
before hitting tractor; or (2) by not stopping his tractor so 
suddenly, but keeping it moving and keeping it out of the way 
of the truck until it could be stopped; or (3) by jumping from 
his tractor to a place of safety. He failed to avoid the acci-
dent in any of those ways, or in any other way, and such 
failure constituted negligence on his part; and the accident 
was the result of the plaintiff's negligence, which proximately 
caused or efficiently contributed to cause the accident, and 
which accident would not have occurred except for plaintiff's 
negligence. 
The defendant is entitled to rely upon the defense of con-
tributory negligence because the plaintiff did not move 'the 
Court for a statement of contributory negligence as required 
by Section 6092 of the Code, and because such negligence on 
the part of the plaintiff was disclosed by his own pleadings 
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and testimony. The plaintiff's pleadings and the evidence 
show conch:isively that ne !loo.keel ms tracwr to the trucK, tha-c 
he pulled it out of the ditch, tnat he llact the exclusive voice 
anct control over his actio118 m so domg, that he was guilty of 
negligence in such operation, that lus negligence contmuect 
down to the moment of the accident, and tnat tne acclelent m 
question would not have occurred except for hJ.s said negli-
gence; and as thus pointed out the plamtitt was, as a maner 
of law, guilty of negligence which prox1mate1y caused or ern-
ciently contributed to <muse the accident and uis resultant m-
juries; and he cannot recover any ctamages therefor. .l:'a. 
R. Co. v. Jenkins, 119 Va. 186; 89 cl • .lli. ~b; <J-aines v. Uamp-
bell, 159 Va. 504, 16ti S. E. 704; Yeary v. il olbrook, 171 \ta. 
266, 198 S. E. 441; 0. db 0. Ry. Uo. v. Hutter, 179 Va. 60~; 
South Hill Motor Co. v. Gordon, 1'12 Va. rn3, 200 S. E. 63'/. 
This is true, even if Wines was also negligent. .Hassett v. 
Wood, 146 Va. 654,664, Uii 8. E. 700; Meade v. Saunders, 151 
Va" 6~6, 144 S. K 711; Barnes .v. Ashworth, 154 Va. 218, lf>J 
S. E. 711; ~Yeary v. Holbrook, 171 Va. "-66, 285, H>S S. E. 
21 * 441; C. <15 0. Rv. Co. v. Butter, 179 Va. 609. ]..,or, as was 
said in Yeary v . .t1 olbrook, supra: '~ Contributory negli-
gence is nothing more tnan the failure of plaintiff to exercise 
ordinary care for his own safety, which, together with the neg-
ligence of another, brmgs about mjury to hlm. If a plaintitt's 
failure to exercise due care helps to bring about or cause the 
injµry to himself, he cannot recover from another whose neg-
ligence cooperated or concurred with his own neglect to pro-
duce the injury.'' The question in such cases is: '· 1. Whether 
damage was occasioned entirely by the negligence or improper 
conduct of the defendaut; or, 2. Whether the plaintiff himself 
so far contributed to the misfortune by his own negligence or 
want of ordinary care and caution on bis part the misfortune 
would not have happened. In the former case the plaintiff 
is entitled to recover. In the latter, he is not.'' C. &; 0. Ry. 
Co. v. Butler, 179 Va. 609, at page 614, and cases cited. 
The latest definition of negligence, approved by this Court 
and quoted in Cleveland v. Danville Traction and Power Co., 
179 Va. 256, at page 260, is as follows: "Negligence, in law, 
involves the conception of a duty to act in a certain way to-
ward others, and a violation of that duty by acting otherwise.'' 
What duty c1id Wines owe to plaintiff and which he violated ·r 
Certainly his applying the power of his truck to. help pull it 
out of the ditch, with the full knowledge of the plaintiff, did 
not constitute negligence on the part of Wines. And even if it 
be said that Wines should have applied his brakes and should 
not have used the power of his truck, after his rear wheels 
18 Supreme Court of Appeals of Virginia 
were pulled out of the ditch, and should not have waited until 
his front wheels came out of the ditch before applying his 
brakes, and that such failure to so apply his brakes constituted 
negligence ( which petitioner denies), yet such negligence on 
his part would not have caused the accident and injuries to the 
plaintiff, if it had not been for the concurrent and continued 
negligence of the plaintiff, as hereinabove pointed out. For, 
if the plaintiff hacl used due c.are (l) in hooking his tractor 
to said truck, either by using a rigid bar, or if using a cable 
had coupled the tractor and truck so close together that 
22* the 8 truck could not gain speed and crash into the trac-
tor, or so far apart that the truck could be stopped by 
the use of ordinary care before hitting the tractor, or (2) by 
not stopping his tractor so suddenly but keeping it moving 
and out of the wav of the truck until the latter could be 
stopped ( which he failed to do), such accident could not pos-
sibly have happened. Such failure constituted neg·ligence, as 
a matter of law, on the part of the plaintiff, under th authori-
ties hereinabove cited; and such negligence proximately caused 
or efficiently contributed to cause said accident and plaintiff's 
injuries, and he cannot recover the ref or. Courts should not 
permit a jury to ignore the law and the evidence in arriving 
at a verdict. Pittman v. Corn., 179 Va. 477. 
Therefore, there was no evidence of any actionable negli-
gence on the part of the defendant and the facts in this case 
did not warrant the granting of any of Instructions . m1m-
bered 4, 5 and 7, and the granting of each of said instructions 
by the Court was erroneous; and if there was no evidence of 
such negligence on the part of the defendant, the giving of 
Instruction No. 6 or any other instruction on the measure of 
damages was also erroneous. Said instruction was further 
erroneous in that it specially told the jury tha.t they should 
allow damages for any permanent injury to the plaintiff, for 
reasons .set out under Assignment of Error No. I. 
All of said instructions numbered 4, 5, 6 and 7 were erron-
eous for the reasons pointed out, even though they or some of 
them may have conectly stated abstract propositions of law; 
for, although an instruction may correctly state abstract 
propositions of law, yet if not applicable to the facts which 
the evidence in the case tends to prove it is misleading to the 
jury and it is error to give such instruction. Haw kins -<t 
B'llford v. Edwards, 117 Va. 311, 84 S. E. 654; Man'l'l, v. Cren-
sha1-v, 158 Va. 193, 218, 163 S. E. 375; Snyder v. Fatherly, 158 
Va. 335, 353, 163 S. E. 358. 
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The Court erred in refusing to grant Instruction No. 17 re-
quested by def end ant. 
For the reasons set out under the last foregoing assignment 
of error, there was no actionable negligence on the part 
23• of the *defendant; and the Gourt, therefore, erred in 
refusing to grant said instruction No. 17. 
v. 
The Court erred in overrn,ling the defendant's Motion to 
set aside the verdict .. 
For the reasons set out..under a'ssig11ment of error No. III, 
the plaintiff was guilty of contributory negligence and there 
was no actionable negligence on .the part of the defendant, and 
said verdict was contra.rv to the law and the evidence and 
without evidence to support it; and a verdict, th.at is plainly 
wrong· or not supported by the evidence or where the evidence 
shows plaintiff guilty of contributory negligence, should not 
be upheld but should be set aside and judgeme11t entered for 
the defendant, as has been clone repeatedly and uniformly by 
this court. Chesapeake Western Ry. Co. v. Shiflett's Admr., 
118 Va. 63, 86 S. E. 860; Huff v. Huff, 143 Va. 46, 129 S. E. 219; 
Barnes v . .Ashworth, 154 Va. 218, 153 _S. E. 711; South Hill 
lJiotor Co. v. Gordon, 172 Va. 193, 200 S. E. 637; C. ~ 0. lf,y. 
Co. v. Butler, 179 Va. 609. · 
This verdict should have been set aside bv the Court and 
judgment entered for the defendant, because of errors com-
mitted by the Court in granting Instructions numbered 4, 5, 
6 and 7 offered by the plaintiff and for refusing to grant In-
struction No. 17 requested by the defendant, for the reasons set 
out under Assignments of Error Numbered Ill a.nd IV; and 
because of admitting improper evidence offered by the plain· 
tiff for the reasons set out under Assignment of Error num-
bered II; a.ncl for striking out the evidence of the plaintiff for 
reasons set out under Assignment of Error No. I; and.for per-
mitting the counsel of plaintiff to argue to the jury for dam-
ages sustained on account of permanent injury, for reasons set 
out"under Assignment of Error No. I. These several grounds 
for this assignment of error, because of the Court's action in 
overruling defendant's Motion to set aside the verdict are 
preserved in the record by the orders of the Court of May 9, 
1942 (R., pp. 10-12) entering judgment for the plaintiff, 8$ 
well as by defendant's Certi.ficate of Exception No. 9. 
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24* *VI. 
The Court erred in O'Perrillitig the defenda;nt's Motion. in 
Arrest of Judgm.ent. 
The defendant moved the Court for Arrest of Judgment for 
errors apparent o_n the face of the record (R., p. 11), and be-
cause the Notice of Motion does not set out a case in la,v; and 
that inasmuch ·as no legal complaint is set up in the Notice, 
no legal judgment can be rendered on it, and therefore,, the 
judgment should be arrested· (R., p. 137). The Court over-
ruled said Motion, and the defendant excepted (R., pp. 11, 
137). · 
Plaintiff's Notice of Motion fails to describe any relation 
existing between the plaintiff and the defendant. It does not 
allege facts sufficient to constitute a cause of action against 
the defendant, but alleges only conclusions of law without a.ny 
statement of facts from which the Court can see how the de-
fendant's liability is created~ Nor is said Notice helped in 
that particular by the plaintiff's Bill of Particulars. For, 
while a bill of particulars is not to be regarded as a part of 
the Notice of Motion, and generally, is no part of the record; 
. yet, even if so regarded, the Notice of :Motion and Bill of Par-
ticulars, read together as one pleading, do not state facts suffi-
cient to constitute a cause of action, and this is apparent on 
the face of the record. Tl1e Notice and bill of pa.rticulars, 
together, fail to describe any relation existing between t11e 
plaintiff and the defendant. They simply alleged conclusions 
of law without any statement of fac.ts from which the Court 
can see any liability on the part of the defendant, or of the 
circumstances under which the plaintiff was injured. The 
plaintiff's pleading must state facts which show that from the 
relation existing between the plaintiff a.nd the defendant a 
legal duty was owing from the latter to the former, the failure 
to discharge which caused the injury for which the action 
is brought; and it is necessary to state sufficient facts to 
25* •enable the Court to say on demurrer whether, if the 
facts stated are proved, the plaintiff would be entitled to 
recover. A statement of a cause of a.ct.ion in general terms 
and general averments of neg!hrence of the defendant are 
insufficient. Hortenste.in v. Va.-Car. Ry. Co., 102· Va. 914, 47 
S. E. 996; Lyoichburg Tmction Go. v. Gitill, 107 Va. 86, 57 
S. E. 644; 0. ~ 0. Ry. Co. v. H'lmter., 109 Va. 341, 64 S. E. 44; 
Eaton v. Moore, 111 Va. 400, 69' S. E. 326; Cox v. Hagan, 125 
Va. 656, 100 S. E. 666. And, as was said by Justice Browning 
in Levitin v. Nor. Nat. Bk. of Com.~~ Tr., 163 Va. 694, 701, 177 
D. L. "\Va.lton v. Rumsey Light 2J 
S. E. 205: '' If the matter pleaded be in itself insufficient with-
out reference to the manner of pleading it, the defect is sub-
stantial; * * • . '' 
The plaintiff's own testimony shows that he was guilty. of 
negligence in the manner in which he hooked his tractor to the 
defendant's truck, and in pulling the truck out of the ditch, as 
set out under Assignment of Error No. III. The plaintiff was 
conclusively shown by his own testimony to have been guilty of 
negligence which proximately caused or contributed to cause 
the accident and his injuries. It is apparent in the record that 
the Court erred in granting Instructions numbered 4, 5, 6 and 
7, and in refusing to grant Instruction No. 17, and in over-
ruling defendant's Motion to set aside the verdict; and, there-
fore, the Court again erred in overruling the defendant's 
Motion for Arrest of Judgment; and petitioner contends that 
this Court should now reverse the judgment entered for the 
plaintiff: and enter judgment for the defendant. 
And your petitioner further represents that the said judg-
ment is in other respects erroneous. 
CONCLUSION. 
Your petitioner respectfully contends and submits that the 
judgment of the lower Court in this case should be reversed 
for the foregoing reasons assigned, and for errors apparent 
upon the face of the record; and respectfully prays that 
26*" he be awarded a •)!<writ of error pending the review of 
. the record by this Court, and that this petition may be 
read in addition as your petitioner's opening brief, for which 
he intends it. · 
Copies of this petition were mailed on the 2d day of Sep-
tember, 1942, to Mr. ·wnhur C. Hall at Leesburg, Virginia, aud 
to Mr. Frank L. Ball a.t .A.rlingion, Virginia, who were the 
Attorneys appearing for the plaintiff in the trial of this case 
in the Circuit Court of Loudoun County, Virginia, together 
with Notice to each of said attorneys that petitioner's counsel 
will present this petition for writ of error to Mr. Justice 
Browning, of the Supreme Court of Appe.als of iVirginia at 
his residence at Orange, Virginia, on the 4th day of Septem-
ber, 1942, at 11 :00 o'clock A. l\L Eastern War Time. 
· Counsel for your petitioner desires to state orally the 
reasons for reviewing the decision and action of the lower 
eoul't hereinabove complained of. 
This petition is accompanied by check in the amount of 
$1.50, payable to Clerk of the Supreme Court of Appeals 
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of Virginia, for costs accruing up to the time of granting or 
refusing a writ of error in this cause. 
Respectfully submitted, 
27* *'J, LYNN LUCAS, 
EDWIN E. GARRETT, 
Attorneys for Petitioner. 
D. L. WALTON, 
'By Counsel. 
We, the undersigned Attorneys practicing before the Su-
preme Court of Appeals of Virginia, do certify that· in our 
opinion the judgment complained of in the foregoing petition 
is erroneous and should be reviewed and reversed by the Su-
preme Court of Appeals of Virginia. 
Given under our hands this 4th day of September,_ 1~42 . 
Rec'd 9-4-42. 
• J. LYNN LUCAS, 
'EDWIN E. GARRETT. 
G.L.B. 
October 9, 1942. ·writ of error awarded by the court. Bond," $300. . 
M.B.W·. 
RECORD 
STATE OF :vIRGINIA, 
County of Loudoun, to-wit: 
At a Circuit Court of Loudoun County, Virginia, begun 
and held from time to time at the Court House thP.re'of, in said 
County, from the 9th day of June, 1941, until the 9th day of 
August, 1941, present Honorable J. R. H. Alexander,. ~Tudge 
of said Court., among others were the following proceedings : 
Virginia: 
In the Circuit Court of Loudoun County. 
Rumsey Light, Plaintiff, 
v. 
D. L. Walton, Defendant. 
D. L. vValton v. Rumsey Light 
AT LAW. 
NOTICE OF MOTION FOR JUDGMENT. 
2J 
Served on defendant June 3, 1941, by Sheriff of ·warren 
County together with Bill of Particulars . 
. -. I. 
Returned and filed in Clerk's Office June 5th, 1941. 
To D. L. Walton, Front Royal, Warren County, Virginia: 
You are hereby notified that at 10:00 o'clock A. M. on 
Thursday, June 20th, or as soon thereafter as counsel can be 
heard the undersigned will move the Circuit Oourt of Loudoun 
County, at Leesburg, Virginia, for a judgment against you in 
the .sum of $5,000 due by you to the undersigned for this, to-
wit: that heretofore, to-wit, on the 6th day of June, 
page 2 ~ 1940, in the county of Loudoun, on the farm of Nor-
. · man & Harding, known as White Elephant ]1arm, 
situated, lying and being about seven miles southeast from 
.A.ldie, your employee, driver and/ or agent, ............... . 
Wines ( which is the name of the driver according to the best 
information of -the undersigned), while in the scope of his 
employment, negligently and carelessly ran a certain truck 
which your employee, driver and/or agent, while in the scope 
of his. employment was then and there operating, into and 
upon the body of the undersigned, inflicting serious bodily in-
juries ·upon: the undersigned, which injuries were the proxi-
mate result· of the carelessness, negligence and recklessness 
of your employee, driver and/or agent while acting in the 
scope of his employment, without ·any fault or negligence on 
the part of the undersigned, causing loss of time and expendi-
tures for medical attention. To the damage of the under-
signed hi -the si1m of $5,000.00. And for greater particularity 
of my claim I attach hereto a Bill of Particulars. 
HALL & HALL, p. q. 
RUMSEY LIGHT, 
By Counsel.. 
BILL OF PARTICULARS. 
For particulars of the claim asserted in his notice of motion 
for judgment (hereinafter referred to as "notice") against 
.D. L. Walton (hereinafter ref erred to as ''defendant''), the 
plaintiff, Rumsey Light (hereinafter referred to as '' Plain-
tiff"), alleges as follows, to-wit: 
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(1) That the collision mentioned in said notice occurred at, 
to-wit: 10 :00 o 'cloc:J.{ A. M. on the 6th day of J mie, 1940, at a 
time when visibility was good. The said defendant was de-
livering lime to the farm of Norman & Harding located about 
seven miles ·Southeast from Aldie owned by Norman & Hard-
ing and )mown as White Elephant Farm, the said defendant 
having been employed by the Riverton Lime Company, a 
corporation, Riverton, Virginia, to deliver lime to 
page 3 ~ said farm, the driver of the defendant got stuck in 
a ditch or depression and asked the plaintiff to help 
get him out. The plaintiff got his tractor in order to get the 
truck of the defendant out, the load of lime having been thrown 
off previously. Plaintiff hooked to it in a proper manner with 
a cable and while engaged in pulling him out the driver of the 
truck of defendant did not throw his truck out of gear and 
came back into the tractor driven by plaintiff and caug·ht p~ain-
tiff between the steering rod and the seat of the tractor, thus 
·injuring plaintiff. In other words, when the truck of def end-
ant had been pulled out it kept coming right back as, hard as 
it could. The negligence of the defendant consists in this, to-
wit: 
(a) Defendant's driver, employee and/or agent did not 
keep a proper lookout. 
(b} The defendant's truck was not thrown out of gear. 
(c) That the truck driven by defendant or his agent was 
not under complete control. 
(d) Defendant's truck was not equipped with adequate 
brakes and that the brakes were not applied in time to divert 
the collision. 
( e) Defendant failed to give waming by sounding the truck 
horn or otherwise. 
(f) That the defendant failed to give any signal. 
(g) That the defendant failed to a.pply his brakes when 
the collision appeared imminent. 
(2) The defendant was also negligent in that he failed to so 
control and direct the course of said truck as not to strike and 
injure tI1e plaintiff~ 
(3) That the defendant saw or by the exercise of 
page 4 r ordinary care sJiould have seen the peril in which 
it had placed the plaintiff. Having full knowledge 
of the conditions then prevailing, it became nnd was his duty 
to use ordinary care to prevent the collision and injury to the 
plaintiff. Notwithstanding the defendant's duty in this re-
gard he failed to stop or to slow down his truck to such a 
speed a.s would enable him to bring the same to a stop in order 
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to avoid colliding with the tractor of the plaintiff, Rumsey 
Light, thereby seriously injuring the sald Rumsey Light. 
And the plaintiff further alleges that the collision and his in-
juries were efficiently and proximately caused by the negli-
gence of the defendant as hereinbef ore set out. 
HALL & HALL, p. q. 
RUMSEY LIGHT, 
By counsel. 
ORDER ENTERED JUNE 20TH, 1941. 
This day came th~ plaintiff by his attorney and the defend-
ant by his attorney and on motion of the plaintiff the notice 
of motion for judgment in this case is amended to read, that 
the return day of the same shall be, Friday, June 20th, instead 
of Thursday, June 20th, and thereupon, the plaintiff requested 
of the defendant his grounds of defense which grounds of de-
fense were thereupon filed by the defendant . 
.And this action is continued. 
page 5 ~ GROUNDS OF DEFENSE. 
The defendant, D. L. Walton, states his grounds of defense 
to the plainti:ff 's Notice of Motion for Judgment and his Bill 
of Particulars :filed therewith, to be as follows: 
1. That the defendant.admits that at the time mentioned in 
said Notice he hauled a truck load of lime from Riverton, 
Virginia, in a truck owned by him and driven by his employee 
and driver, James R. vVines, under a contract to deliver the 
same to the farm owner by Norman & Harding in Loudoun 
County, Virginia, and ref erred to in said Notice, but says that 
his contract was to deliver the same to a convenient, safe and 
accessible place on said farm and specifically denies that be 
contracted or agreed to deliver said lime to any particular 
:fi~ld or to a.ny inconvenient, dangerous or inaccessible place 
on said farm, and denies that his said driver was authorized 
to make any such delivery and says that he was positively in-
structed not to do so and that any act on the part of said 
driver in attempting to deliver said lime to any such danger-
ous or inaccessible place was wholly outside the scope of his 
employment and was not the act of the defendant. 
2. That the defendant denies eac.h and every allegation set 
out or ~ontained in said Notice of lVIotion for Judgment and 
Bill of Particulars which is not hereinabove specifically ad-
mitted. 
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3. That the defendant's said driver hauled said lime to said 
farm and was ready and willing to unload it at any reasonabiy 
safe place on said farm, but that he protested against and re-
fused to deliver said lime to the place where he was 
page 6 ~ requested by the plaintiff to deliver it and where 
the accident mentioned in said Notice of Motion oc-
curred and stated as his reason for such refusal that he was 
not rP,quired nor permitted to deliver lime to a dangerous or 
inaccessible place and that this was a dangerous place and that 
he would get stuck in the mud and in the ditch aud depression 
mentioned in said Bill of Particulars; that the plaintiff, who 
was then and there on the premises and was receiving· said 
lime and whom the defendant is informed and believes and 
the ref ore avers was the agent, servant and employee of the 
said owners of said fa.rm, urgently requested and urged that 
said driver make such delivery to such ·dangerous and inac-
cessible place and pointed out and showed to him a certain 
tractor operated by the plaintiff and assured said driver that 
if he got his truck stuck, he, the said plaintiff, would pull said 
truck out with said tractor, and that at that time the plaintiff 
well knew or he should have known that it was not the duty 
of the defendant nor within the scope of the employment of his 
said driver to deliver or attempt to deliver said lime to such 
dangerous place and that any attempt by said driver to make 
suc.h delivery of said lime to such place would be unsafe and 
dangerous and wholly outside the scope of his employment 
bv the defendant and would constitute an act for the said 
piaintiff as his agent and servant and under his responsibility; 
that upon such assurance upon the part of the plaintiff and 
upon his continued urgent request and insistence, the said 
driver then consented and attempted to deliver said lime for 
the plaintiff to said dangerous and inaccessible place 
page 7 ~ as requested by him, and that in so doing the said 
driver was acting wholly outside the scope of his 
employment by the defendant, and as the agent and servant of 
the plaintiff and for his sole benefit and under his direction 
and -control; and that while so attempting to make such de-
livery of such lime, said driver did get his truck stuck in said 
ditch or depression and the plaintiff thereupon'. got his tractor 
and attempted to pull said truck out of said ditch or depres-
sion, and by so doing, voluntarily assumed all of the respon-
sibility of such delivery of said lime and the dangers and risks 
incident thereto, and that all acts incident to such attempted 
delivery of said lime were under the direction and eontrol 
of the plaintiff and were his acts. 
4. That the plaintiff pulled said truck out of said ditch or 
depression with his said tractor in such a negligent manner 
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that he was injured thereby, and that any and all injuries 
which he thus reeeived were the results of his own negligence 
in the manner in which he connected his said tractor to said 
truck and pulled it out of said ditch or depression and that 
even if the said Wines was negljgent in any manner such acts 
on his part were committed while he was acting under the 
direction and control of the said plaintiff and for his benefit 
.and for which neither the said vVines nor the defendant are 
liable to the plaintiff for any injury received by him. 
5. That the defendant denies any and all negligence on his 
part in the operation of his said tru~k, as charged to him in 
said N oti'Ce of Motion for tT udgrnent and in said Bill of Par-
ticulars, and says that any injuries which the plaintiff may 
have received were the result of his own negli-
page 8 } gence .. 
J. LYNN LUCAS, 
Counsel for Defendant. 
D. L. WALTON, 
By Counsel. 
ORDER ENTERED APRIL 22, 1942. 
This cause came on this da.y to be heard and the defendant 
with consent .of the plaintiff filed his plea of n.ot guilty and 
issue ha.ving been joined from a venire of nine heretofore 
drawn a.s by statute provided and qualified, to-wit: Paxton 
Kirby, W. R. Sagle, John Cockerille, C. J. ],ord, C. R. 
Hollingsworth, Harvey M. Ball, F. M. Love, Sr., Raymond 
D. Mercer and Welby 0. Poland and by and with the consent 
of the attorney for the pla.intiff and the attorney for the de-
fendant, it was agreed that the plaintiff should strike one from 
the nine so qualified and the defendant should strike one from 
the nine so qualified, to-wit: C. J. Ford and F. M. Love, Sr., 
and the seven remaining should constitute the jury, to-wit: 
Paxton Kirby, W. R. Sagle, John Cockerille, C. R. Hollings-
W()rth. Harvey H. Ball, Raymond D. Mercer and Welby C. 
Poland, who were elected tried and sworn the truth to speak 
upon the issue joined, and having heard part of the evidence 
and the hour of adjournment having arrived, Court was ad-
journed until 10 o'clock war time Thursday morning with 
instructions to the jury not to discuss the case with any one 
and.not to allow any one to discuss the same in their presence. 
page 9 } ORDER ENTERED .APRIL 23, 1942. 
On this day the jury, lieretofore elected tried and sworn re-
turned into Court in pursuance of their adjournment, and 
after both plaintiff and defendant had rested, instructions 
28 Supreme Court of Appeals of Virginia 
fro~ the Court and argument by counsel, retired to their room 
to consider the verdict, and after some time returned into 
Court. and upon their oaths so say: ''We, the jury on the. 
issues joined" find for the plaintiff and fix his damages at 
the suni of $3,000.00, Raymond D. Mercer, Foreman.'' 
Thereupon, the defendant, by counsel, moved the Court to. 
set aside the· verdiet as being contrary to the law and evi-
dence and for errors committed by the Court in overruling 
certain motions made by the defendant, for granting certain 
instructions objected to by the defendant and for refusing 
eertain other instructions offered by the defendant, for ad-
mitting improper evidence in behalf of the plaintiff and for 
excluding proper evidence in behalf of defendant, and for 
the granting of a new trial, which motion was opposed by the 
plaintiff, by counsel, and it was set down for hearing on Satur-
day, May 9th, 1942. 
ORDER ENTERED MAY 9, 1942. 
On this day the jury, heretofo.re elected, tried and sworn, 
returned into Court in pursuance of their adjournment and, 
after both plaintiff and defendant had rested, instructions 
from the Court and argument by counsel, retired to their 
room to consider the verdict and after some time, 
page 10 ~ returned into Court and upon their oaths do say: 
"We, -the jury on the issues joined find for the 
plaintiff and fix his damages at the sum of $3,000.00, Ray-
mond D. Mercer, Foreman." 
Thereupon the defendant by -counsel, moved the Court to 
set aside the verdict as being contrary to the law and the evi-
dence and. without evidence to support it; and, 
Secondly: For errors committed by the Court in granting 
certain instructions offered by the plaintiff over the objection 
of the defendant and for refusing to g,~ant certain other 
instructions offered for the defendant; and, 
Third: For admitting improper evidence offered by the 
plaintiff and for excluding proper evidence, over the objec-
tion of the def enclant, offered by the clef endant; and, 
Fourth: For permitting counsel for the plaintiff to argue 
to the jury for damag-es sustained on aceount of a permanent 
injury. 
This order is entered to amend the order entered on April 
23, 1942. 
And thereupon, this case is set down for hearing on Satur-
day, May 9, 1942, on the motions afore said. 
D. L. 1Valton v. Rumsey Light 
ORDER EN'r~JRED MAY 9, 1942. 
This cause came 011 this dav to be heard on the motions here-
tofore made by the defendant as follows: 
1st. To set aside the verdict as being contrary to the lau 
and the evidence and without evidence to support it. 
2nd. For errors committed by the Court in granting c~rtain 
instructions offered by the plaintiff over the objec-
page 11 ~ tion of the defendant and for refusing to grant 
certain other instructions offered by the defendant, 
ttnd, 
3rd. For admitting improper evidence offered by the plain-
tiff and for excluding· proper evidence, over the objection of 
the defendant, offered by the defendant; and, 
4th. For permitting counsel for the plaintiff to argue to the 
jury for damages sustained on account of a permanent injury, 
which motion was overruled and to which ruling of the Cour~ 
the defendant, by counsel, excepted and thereupon the cl, 
fendant moved the Court for arrest of judgment for errors 
apparent on the face of the record, which motion was also 
overruled and to which ruling of the Court the defendant, by 
counsel, excepted; after consideration by the Court, it is or-
dered that judgment be entered for the ·plaintiff and against 
the defendant for the sum of $3,000.00 and his costs in this 
behalf expended, to which ruling of the Court the defendan: 
by counsel excepted; and the said D. L. Walton indicating a 
purpose to apply to the Supreme Court of Appeals of Vir-
ginia for an appeal from or writ of error to the judgment, on 
his motion to suspend execution on the said judgment he h; 
granted a period of 90 days in which to file his bill of excep-
tions and the execution of the said judgment is further sus-
pended thereafter until snc.h petition is acted upon by th" 
Supreme Court of Appeals if such petition is actually filed 
within t.he said 90 days but this suspension of execution shall 
not become effective until said def end ant or some one for him 
shall give or file a bond in the Clerk's. Office with 
page 12 ~ surety approved by the Judge or the Clerk thereof 
in the sum of $150.00, which bond shall be executed 
within 30 days from the date and conditioned upon the pro-
visions that the said defendant or his surety will pa.y such 
damages as may accrue to any person by reason of said sus-
pension in case a supersedeas to said judgment be not pe-
titioned for within said time or if. so petitioned for should not 
be allowed or be effectual within the time so specified and 
this cause is continued. 
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BOND. 
KNOW ALL MEN BY THESE PRESENTS, That we, 
D. L. Walton as principal and London & Lancas4ire Indemnity 
Co. of America as surety are held and :firmly bound unto the 
Commonwealth of ;virginiia, in the sum .of One Hund'red and 
Fifty Dollars, to the payment whereof, well and truly to be 
made to the said Commonwealth of . Virginia, · we bind our-
selves and each of us, our and each of our heirs, executors, 
administrators and successors, jointly and severally, :firmly 
by these presents. And we hereby. waive the benefit of our 
exemptions as to this obligation. Sealed with our seals, .and 
dated this 30th day of May one thousand nine hundred and 
forty-two.~ · · 
THE CONDITION OF THE ABOVE OBLIGATION IS 
SUCH, That whereas at a Circuit Court held for the County 
of Loudoun on the 9 day of May, 1942, in a certain suit then 
pending in the. said Court. between Rumsey Light, plaintiff 
and D. L. Walton, defendant, an order was entered awarding 
judgment against the defendant for $3,000.00 and the costs 
expended by the plaintiff in this behalf, and whereas, on the 
9th day of May 1942, during the same term at which 
page 13 ~ the said order was entered, the said Court in order 
. to allow the said D. L. Walton to apply for a writ 
of error from said order, made an order suspendin·g the 
. execution of the s·aid order for the period 'of 90 clays from 
the date thereof upon tl1e said D . .L. Walton or someone for 
him giving bond before the Clerk of said Court in the penalty 
of One Hundred ·Fifty Dollars, conditioned according to law . 
.And whereas it is the intention of the· said D. · L. Walton to 
present. a petition for ari appeal from . .said .order Iiow, there-
fore, if the_said D. L. Walton.shall pay1all such damages as 
may acerue to any person by reason of the said suspension, 
in case a suversP-deas to the said order shall not. be allowed 
and be effectual within the said period of 90 days, speeified 
in the aforesaid order of the said Court. then the above obli-
gation to be void, or else to remain in full fo~ce. 
D. L. "\VALTON · (Seal) 
LONDON AND LANCASHIRE INDEMNITY 
COMPANY OF AMERICA (Seal) 
Bv I. W. JACOBS 
· A ttorn~y in fact 
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Signed, sealed, aclmowledged and delivered in the presence 
of 
J. LYNN LUCAS 
NOTICE OF TENDERING CERTIFICATES OF EXCEP-
TION TO THE JUDGE TO BE SIGNED BY HIM· 
AND MADE A PART OF THE RECORD. 
To Rumsey Light: 
Take notice that on the 6th day of July, 1942, the under-
signed will tender to the Judge of the Cireuit Court of Lou-
doun County, in Vacation at his office in Leesburg Virginia 
Certificates of Exception so that the Judge may sign the same 
in order that they be made a part of the record in the cause 
of Rumsey · Light aganist D. L. Walton, in said 
page 14 ~ Court. 
Dated this 24 day of June, 1942. 
EDWIN E. GARRETT, 
J. LYNN LUCAS, 
D. L. WALTON, 
By Counsel. 
Attorneys for. D. L. Walton. · 
Legal and timely service of the abo,re and foregoing notice 
is hereby acknowledg~d this 24th day of June, 1942. · 
WILBUR C. HALL, . 
FRANK L. BALL, 
Attorneys for Rmns~y Light. 
CERTIFICATE OF EXCEPTION NO. l. 
. . 
Virginia: 
In the Circuit Court of Loudoun County. 
Rumsey ·Light, Plaintiff, 
v . . 
D. L. Walton, Defendant. 
The following evidence on behalf of the plaintiff and of the 
·defendant, respectively, as hereinafter denoted, is all the evi-
dence that was introduced on the trial of this cause. 
Counsel for Plaintiff & Defendant agree that the cable, the 
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steering ·wheel and the seat on the tractor shall be presented 
to the Court of Appeals, the counsel for the plaintiff having 
agreed to make this delivery. 
page 15 } Transc.ript of evidence taken before Honorable 
J. R. H. Alexander, Judge of the Circuit Court of 
Loudoun County, Virginia, and jury, on the 22nd and 22rd 
day of April, 1942. 
Present·: Wilbur C. Hall and Frank Ban Esquires, Attar- .,, 
neys for Plaintiff; 
E. E. Garrett ·and J. Lynn Lucas, Esquires, Attorneys for 
defendant. 
pag·e rn.} RUMSEY LIGHT, 
a witness, being first dnly sworn, says: 
DIRECT EXAMINATION. 
By Mr. Ball: 
Q. State yonr full namef 
A. Rnmsey S. Light, Aldie, Virginia. . i 
Q. What is your occupation, Mr. Light T 
A. Dairy Farmer. 
Q. How old are you f 
A. Thirty4wo ·this past February. 
Q. How long have you been farming? 
A. About fourteen years all told. 
Q. And on whose farm are yon now located '1 
A. Norman .and Harding. 
Q. How long have yon been on that particular farm? 
A. Thirteen years. -
Q. I believe you said that is a dairy farm°? 
A. That is right. 
Q. Were .Yon there. on J nne 6, 1940 f 
A. Yes, Sir. 
Q. Had yon ordered some lime? 
A. Yes, Mr. Harding and I had ord.ered it togetI1er. 
Q. Were yon looking· for the lime that particular day? 
A. No. 
Q. Did some lime arrive there on that morningt 
.A. Yes, Sir. 
Q. How many loads f 
A. Two loads came. ; , 
• I 
.. 
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Q. Whose trucks was that lime in 1 
page 17 ~ A. Walton's. 
Q. About what time of morning! 
A. Around nine or ten o'clock. 
Q. What was the condition of the weather 1 
A. Good. 
Q. Was the ground dry f 
A. Yes, sir. 
33 
Q. There has been some statement made that there was 
mud in one of those little ditches. 
Q. What was the first thing said when the trucks arrived!. 
A. Mr. Wines got out the truck, and walked around, and 
Harry Ellison and I came out of the barn-he is my brother-
in-law. Mr. Wines walked up to us, wanted to know where 
we wanted the lime. I said in the field. He said all right, I 
will put it in where you want it, and I got in his truck, and 
my brother-in-law got in the other truck. 
Q. Mr. Wines was the driver of the Srst truck 1 
A. Yes, sir. 
Q. ·what was the name of the driver of the other Wal ton 
Trucki 
A. I do not know. 
Q. What type of truck was it that lime came in? 
A. Ford Truck as well as I recall, ton and a half truck. 
Q. Do you know. how much load it had on¥ 
A. .Said five tons. 
Q. What occurred as you went on down Y 
A. We came to a place where we put some rock in where it 
had been soft. 
page 18 ~ Q. Little depression? 
A. Yes. After the truck got over, we came to 
this place. I stopped Wines, and got him to look at it, if 
he could cross it. I said I have crossed it with a tractor. 
He said that place is all rig·ht. 
Q. Did he ask you to get out and look at the ditch Y 
A. Absolutely. A little place did not have anything at the 
bottom, only on one side where it had washed out, no wet 
weather, and it dried up. A little raise, a chuck. When we 
got to that place, I said look at this place before you try to 
cross there. He got out. 
Q. You got outY 
A. .Yes, sir. I said, Mr. Wines, if you think you cannot 
make it across that place, you can dump it down this ditch 
on the side. _He said no, I can get across there. He g·ot in 
his truck, and went down in it. The front wheels came to 
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that fall, when they went up against it, he did not use much 
gas, he did not have enough power to pass it, and threw some 
lime on it, he still could not back out. The driver of the other 
truck said maybe I can push you out. He backed up. The 
front was down and that raised the other up. He started to 
pull, and could not, and Mr. Wines called out of the truck 
and said Light, will yon go get your tractor, and .see if you 
can pull me out of here. I said I will try . 
. Q. Mr. Garrett in his opening statement, said you said I 
will g·o and get my tractor, and pull you out. Did you make 
any such statement as that 7 
A. No. 
page 19 r Q. The request for the tractor came from the 
other manY 
A. That is rig·ht. I went on to the yard and got my trac-
tor, and got a cable, which was on t4e fence. 
, Q. ,What happened to the driver of the other truck? 
A. He crossed the same ditch just before I went to the 
barn. He got in the truck, him and Ellison got in the truck. 
I do not imagine it was ten feet below; I know it was not 
far. He went across it nice. I had g·ot the tractor and hooked 
the front end of his truck. I could not .pull him out that way. 
You know about a John Deere Tractor, Model A? Then they 
called out the truck, Wines did, and said maybe you can pull 
me out backwards, and I took the tractor on around, and 
brought the cable on around, and as well as I remember, one 
of the men driving the truck hooked the cable to the truck, 
and Harry Ellison, I think held the cable and put it to the 
truck, and Wines stood right beside of the tractor, about 
middle ways of it, and saw me hook up. 
Q. Do you have that cable here Y 
A. Yes. In that room there, and hooked the back end. 
Wines got in his truck, and put it in gear. When he came 
out, he came out with his gas· wide open, and jamming into 
me, which the seat is up pretty high. I was standing up. He 
came back and hit me as hard as he could; the brakes, I did 
not think they were just·holding· enough; they would not hold 
very good. First one called out and then the other. I could 
not reac~ my cla~ch, and jammed me up against there and 
the steermg rod, rn my leg and the back of my side. When 
it stopped, one wheel on the right-hand side, un-
page 20 r derneath where· it hooked, and the other wheel 
rig·ht over to the side on the right, I imagine four 
or five feet; it swung to the right this way, and one wheel of 
his truck raised on the side when the tractor swung, and the 
.. 
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lime that he had on there, and·the truck, when he struck me, ~ 
the wheels of the truck hooked to the tractor,. the cro-ss-bar, 
which the· truck jammed. ' 
Q. Had the truck stopped Y 
A. Yes, after it swung to the side, but ·he was going part 
of the time. The other wheels ·were off the gronnd, and he 
hit me just as hard as he could. I do not think he ever thought 
of the clutch or brake or nothing but his foot on the accelera-
tor. I do not know but what he was excited, and instead of 
using his clutch, used his gas. 
Q. Mr. Light, what was the surface of the ground t 
A. The ground was jnst as level as this floor. It was just 
practically hard. It was practically jack., pretty hard ground. 
Q. When you started to pull the truck out what was your 
intention as to how far to carry ity 
A. I had the idea he would stop when he got out of the 
hole. 
Q. You had no intention of pnlling .the truck on away from 
there! 
A. No. Most anybody that had ~ny judgment about any-
thing-(broken off). 
Q. Is this the cable1 (Exhibiting to witness cable referred 
to.) 
A. Yes, sir. 
Q. That was hooked on the tractor somewhere, how many 
feet altogether Y 
.A.. Around thirteen feet. 
page 21 ~ Q. Where did that come from? 
A. I have had it for ten years. 
Q. Did Mr. Wines look that cable overY 
.A. I do not know for sure whether he saw it or not. 
Q. He knew that it was hooked? 
A. Yes, sir. . 
Q. Did you say anything as you were riding along 1 
A. I hollered. I may have done a little bit of everything. 
I know I hollered, but I just. do not know what I hollered. 
I was in pretty bad shape. 
Q. Do you know whether anybody else hollered? 
A. Yes the other boys, both of them. 
Q. Who .were they hollering at f 
A. At Wines. 
Q. Where were they standing? 
A. Right off the side of the truck. 
Q. How high is the seat on that tractor? 
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A. It catches me right around the chin, four or five feet,, 
I could.not say. 
· Q. After the truck hit that seat where did the seat hit 
you! 
A. In the back. 
Q. Bent it against your back t 
A. Absolutely. 
Q. What was it. that hit you in front Y 
A. That was the steering wheel. 
Q. What happened to the rod that is attached to the steer-
ing wheel! · 
.A.. It bent-(indicating) something on the order of a rain-
bow .. 
page 22 ~ Q. Is that the steering wheel of the tractor! 
A. That is the tap that went against my leg. 
The rod is out further. 
Q. Where did that tap hit your legt· 
A. Right here in the muscle of my leg. 
Q. Was the print of ·the other spokes on your leg'¥ 
A. Yes, had run up against my leg, as well as the tap. 
Q. What happened to you then 1 Were you able to get 
awayY 
A. Yes, as soon as I got off the tractor; I never stopped it. 
The other fellow said get in my truck, and I got in the best 
way I could, and· he taken me on towards the barn. He asked 
me to sign his ticket for his load of lime. 
Q. That Mr. Wines or the other man? 
A. The other driver. He taken me on to the barn, and said 
(broken off). 
Mr. Garrett: He said that after the accident he got in 
the truck of Campbell, and took him away. Wines was not 
present and had nothing to do with the conversation that 
took place between him and Campbell. 
Mr. Ball:: 
Q. Was Mr. Wines there at that time, close enough to hear 
it, 
A. No. 
Q. Did you go to a Doctor°! 
A. Absolutely. As soon as they got the tractor stopped, 
Harry Ellison came on up to the barn, and brought me to 
Dr. Jackson. 
Q. Here at Lees burg f 
:P~ L. W ~iton y. :ij,:rµnsey ~~~~t 
If,'l!lfns~y !.tight. 
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A. Yes, sir. · 
page 23 ~ Q. At the L~~sbµrg H..o~pit.~i, o~ P!iY.~t.e .gffi~e 1 
A. Private office. · · 
Q. Where did. you. P;'o f rorri there' 
A· B~c~ ho~~' .~~ got in l:>~d. 
Q. Were yo~ .aJ>~~ t9 use t:µat Jegt 
A-~ N 9, sir, .cpµJg p.9t stang ~m it~ 
Q. F'or P.QW i~mg1 
A. Aroun~ two w.~~k~.· 
Q. Were you suffering any besides the leg? 
4. ~Y ]µp wa~ ~µ!ting w.~ iµo:r,e th~n my oa~k. That was 
bruised; and my hip wEts hµrting ~e. · 
Q. How long· did you stay in bed? 
A. Around two weeks. 
Q. In the house or on the porch t 
A.. Part of the time in t~~ hoµa~ ~n_d on the PC>!c:µ~ 
Q. W e;r:e y9µ able to do ~l!Y wor~ µi tp.9se tw9 we~~ ·y 
A,. No, ~jr, :n9t for twp :rµpntl!s~ 
Q. After the two weeks what did you do Y 
A. Hung around the hous@; gt;) -µp t9 the g~rµ aµd t~ll 
the other boys what to do~ · · · · 
Q. How long was it bef or.~ ypu. were ~hie to do ~ny ~~n-
siderable amount of work 1 · · 
A. I tried to cut cor~ t~~t lr,1;111.; ·thl1.t was ~ro.u~d Septem-
ber, and I went down thei:~ to cut .~9J·n ap9~t elev~p. or twelve 
o'clock that ~9rning, anq ~Y leg g9t tp J}~r~g me so I h~d 
to quit, and was not able to cut any corn, and this other Fall, 
. still hurting· m~ w4~]l I w~s wpr~i:n_g\ 
page 24 ~ Q. How about dr1vmg ~ tr~~t9r Y 
4.· It hµrts :µie o~ .that, to ~~t 9n it, uµl~ss I sit 
like this, (indicating) O!). .p,ge ~j~~-
Q. ¥,ou stm h.~v.~- .t9 s,it tl;uit, W!J.Y PJ!l ~ tractpr Y 
A. Yes, sir. ... 
Q. Have you g9tt~~ y9,:gr fy!I ~tr~;q.gfp. b~ck yet f 
A. No, sir. · 
Q. Have you been able to do the same am~:>1-1IJ.t of work as 
yp11 diµ l;>ef or~ ~~ ~cci4~nU · 
A~ No, ~jr. 
Q. What was your physical condition before the accident¥ 1\.. Q:oQ~. :. · · · 
Q. When diq. yoll la~t se~ tµe Po~tQr? 
A. I saw him here ju~t :got if).~g· i}gQ, a week or so ago . 
. Q. A.µµ ~~~ ti.µl~ ·ypu ~~W -the :P~~t9r, pid y~:m come to 
bis' of nee y . . . 
A. Yes, sir. 
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Q. Did it cause you any pain Y 
A. It absolutely did, plenty of it. 
Q. Over what period of time did you suffer pain._ 
Mr. Garrett: This is not a case of suffering; not a word 
in there about suffering, in the bill of particulars. 
Mr. Ball: If Your Honor please, there were serious bodily 
injuries. We want to prove ·how much he suffered, and we 
should be allowed to prove the extent of those in-
page 25 ~ juries. 
The Court: I will admit it this time in so far as 
it tends to show the extent of the injuries, but not as a basis 
for recovery. 
Mr. Ball: 
Q. How long did you suffer pain Y 
A. That Fall, and I still do now when I work. If I work 
an hour or two, my leg hurts _me so bad, and on the side of 
my hip. 
Q. You mean about the knee Y 
A. Yes, sir, right above the knee. 
Q. How large a farm is that Y 
A. Four hundred and thirty-five acres. 
Q. How large a herd do yon haveY 
A. Forty-four cows I keep in the barn. 
Q. Did this injury interfere with your workT 
A. Yes, sir. 
Q. Does it still interfere with itT 
A. Yes, · sir, absolutely. 
Q. After you were hurt, did :M:r. Wines, and the other 
driver haul any more lime that same dayY 
A. Yes, sir, they continued hauling the balance of that. 
Q. Where did they haul that Y 
A. The same place where they put the first. 
Q. ·Go across that same ditch Y 
A. Absolutely. 
Q. Mr. Garrett, said in his opening statement that Mr.' 
Wines said to you that he did not belie-ve he could get through 
that place Y _ 
A. No statement was ever made of any kind. 
page 26 ~ Q. And that you said, yes, you can Y 
A. No, sir, I never said that. 
Q. And that then you said I have got something that will 
pull you outY 
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A. No, ·sir, that was not mentioned at all.. 
Q. Is there any difference in size -pf that leg T 
A. I do not know of any difference in size., hut a hole and 
a hard place there. 
Q. That is still there? 
A. Yes., sir. 
RE-DIRECT IDXAMINATION. 
By Mr. Ball: 
Q. Mr. Light, when did you first find out that there was a 
possibility of permanent injury? 
A. Along late in the Fall. 
Q. When you discovere.d this, you communicated with Mr. 
Walton., did you not then that there was a possibility or prob-
.ability of permanent injury! 
A. No, sir. 
Mr. Garrett: I move to strilm out any testimony as to per-
manent injury. There is no claim either in the notice -or hilt 
The Court : I overrule the motion of Mr. Garrett.. 
Mr. Garrett: Exception noted .. 
CROSS EXAMINATION .. 
By Mr. Garrett: 
page 27} Q. Mr. Light, you stated in answer to a question, 
· if I understood you correctly, stated that they 
hauled lime there that afternoon, after this acc.ident t 
A. Yes, sir. 
Q. When they came back, those trueks were travelling to-
gether? 
A. Not when they came back. 
Q. tCame together the first time? 
A. Yes, sir. 
Q. Didn't the two trucks come back in the afternoon Y 
A. They were hauling in there. 
Q. There were two hauling? 
A. I was on the porch, and that was right smart piece from 
the road. 
Q. What time was that when you saw themf 
A. I could not .say; it was along about six-thirty or seven 
o'cloc~, when Mr. Wines came down and asked me to sign 
the contract. · 
Q. Who asked you 7 
~P Snpr~w.., C9yr~ ,9:f 'App~~~ ¢ Virginia 
l/,1,f/PJ~~'JJ µglJ:t~ 
A. -Mr .. Wines-. th~ ~9~d lo~d~ I do n9t kn9w wltet4er 
h~ hauled a t¥rd lp~} bµ,t l ~o lp:tow. he 4awed two io~qs ; 
that was the time. Q. Do y·ou . know whether Mr .. "\Vines aµQ. $0pi~body .~lse 
came back there with two loads of lim..e, after .tlµs ~~.ejdentt 
A. I could not say it was two trucks ·back, the Win.el;! ~r~~k,, 
that it was back there but once .. 
Q. Who signed (or tjie t.r~~y 
A. Harry Ellison signed. 
Q. Both trips Y 
A. ~~ .$.igneg. th~ slip~, }nit h.e ~¥! P9t s~ ~ eon.tr8:Cts. 
I signed the contract when :fie ~~e .~ow~ ·tP th.e h91J:se. I 
could not say what fun~ it w~s~ · 
page 28 } ,.Q. Wh~t ~P~tr~ct ~J.'e ~o-g. ~D:,g; abp-g.t Y 
A... l 4o not ~no.-w.. I ~~gned -~ 9~ntract -P~ th~ 
porch, to show they had &ishe~ pµµig- ~ ~ wher~ it w~ 
supposed to go .. 
Q. What kind of a contract was it Y 
A. :J: clp llpi .:Jrn .. oW,. Ji w~~ .~ .co;ntr~ct .t~ $hO\V ~t ,an the 
lime liJtfl pja~ p.~llv.er~.d~ Q·. How ~up}:Lt · 
A. Around forty some to~-; ~9:t;ild npt t~Il abp_ut th~ ofu.~r, 
but I do know that Mr. Wines hauled two 'loads. 
Q. The same m~n ~a.me l:>~4. ~~~~i:g ~ 
A. I do not know. · 
Q. You saw Mr .. Wines when h~ ~l:lme betw~~n six and 
sev~IJ o 'clpc~, wJi~n yQn w~.n~ .sjtting ·.Qn y~µr porch? 
.A.. Wh~n I was laying· ~n th~ po.r~l\, Qµ -~ sleeping-cot. 
Q. Wltat I ·wanted to Iuiow :w~s wheth~r 9r not those :JI}en 
came back· that afternoon. You do not know· w:4eth~ 1~anip-
lwll was t.her.e ()r .n9t Y · · 
.A.. No, I was. not at the barn. . 
Q. In answer to Mr. Ball, ~ J9 wh~t th~y ,did p9, ::Y.CJµ ~~id 
they took it back in that ~~nne ::µ~J4~ Dp Y.Pll µI~Jlµ ip ;t~ll 
this jury that Mr. Wines drove that truck bacl~ iP w:h~r~ .he 
had p~~n .~tµcJt f · 
A. The same place f I qiµ ~wt ~ar .tli~ ~anw pla9~ ~w~le 
ago. 
Q. l ,kn.ow thfl,t the imp1!ess.iq:p .l~fj qp ,~J!,Y fa:i:c7~inqef{ ~an 
was he had gone back over the same te1T1tory. Do Y01! :IJle~ 
to tell. the ju~ thE.tt he weµt ~F.QUijh .th~t -~~ Pl~P~ ·Jie _.got 
stu~ 1nf -
.A:·· No~ h~ -w~nt ac:r:Qss th~ Sf\~~ dit~b.. 
Q. The other truck went across the same ditch -with the first IoadY ······ ······ · ·· 
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page 29 } A. Yes. 
Q. And your tractor went across that Y 
A. Yes. 
41 
Q. You· went across there and tried to pull this truck out Y 
A. Yes. · 
Q. You tried to pull it out after it was stuck, and he saw 
the other truck was unable to push it out 7 
·A. Yes. 
Q. You think now that that place was soft? · · 
A. No, it was not soft, Mr. Garrett; it was just a chuck. 
Q. You say you know it was not soft f · 
A. No, it was not. 
Q. You make that statement after you testify the truck 
got stuck there, and could not be pulled out Y 
A. It is a different kind of a stuck. He had the rise. It 
was hard to raise. 
Q . .As a niatter of fact, whether it was a rise or ditch or 
mud-hole, it was at a place where it could not be pulled outT 
A. It did not do it. · · . · · 
Q. You could not pull it out at the front 7 
A. No, I pulled it out backwards, 
Q. You knew that road down. there; this man did not know. 
it. 
A. The man stopped and looked at it. Ha did ·not say he 
could not take it over there, and I did not ask him to. 
Q~ You think now that it was soft; or it was not soft, Will 
you tell the jury was it soft or not 7 
A. No, it was not soft. 
page 30 r Q. And it is all imagination about getting stuck 
there in a soft place 7 
A. It was just a chuck. 
Q. You define it as a rise, as you say, yet it is going down 
so deep· it cannot get out Y . · 
A. No, it did not go down like a furrow. It was dry in 
there. It had been washed out, and the place off on the other 
side, he could not get out. · 
Q. When was it he had to stop? 
A. When. the hind wheels had got in that place, 
Q. And the front wheels Y 
A. ·Was on over. . 
Q. They had gone beyond the point where the hind wheels 
stopped? 
A. Yes, .sir. t .. 
Q. You say you saw Mr. Wines that afternoon 7 
A. Yes, sir. 
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Q. You did not see anybody else with him? 
A. No. 
Q. So you are a tenant farmer? 
A. Yes, sir. 
Q. Do you hav.e any contract as to the produce of the farm T 
A. Yes, I have not got it with me. Fifty-fifty basis. 
Q. Do you draw a salary? 
A. No, sir. 
Q. When you went to Dr. Jackson you were asked to make 
a statement about your condition, were you not, what your 
income wasY 
A. I did not know that I did. 
page 31 ~ Q. Didn't you tell Dr. Jackson you got two hun-
dred and fifty dollars a month Y 
A. Lots of months not over one hundred and fifty dollars 
sometimes; that is not on a salary; that is out of my milk 
cheque. 
Q. Didn't you say that you were employed by Norman and 
Harding as a Dairyman, and your wages were two hundred 
and fifty dollars a month? 
A. No, sir, I might hav::e said my income might be around 
two hundred and fifty dollars some months. I do not know 
that it did. 
Q. You went to see Dr. Jackson on the day you were hurt? 
A. Yes, sir. 
Q. When was the next time you saw Dr. Jackson f 
A. Dr. Jackson told me to come back to see him. I did not 
set it down. 
Q. Did you go back more than once Y 
A. Yes, a dozen times I imagine, almost. 
Q. .Since when Y 
A. Since my leg· was hurt. 
Q. When did .you write to Mr. Walton, and call his atten-
tion that you had a claim against him? . 
A. I could not tell all the dates of it. 
Q. Did you write to Mr. Walton? 
·A. No, sir, I had Mr. Hall to write. 
Q. You never wrote to Mr. Walton Y 
A. No, sir. 
Q. Never made any claim on either of them for compen-
sation or damages T 
A. No, sir. 
page 32 ~ Q. How soon after the accident was it before 
you saw Mr. Hall Y 
A .. I do not know ~pproximately. 
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·Q. About how long f · 
A. I just hate to say. · I know it was better than thirty 
days, or longer than that. 
Q. How many days? 
A. More than thirty· days. 
Q. W .ait thirty days Y 
A. I would not say. 
Q. You called on Mr. Hall to ·make a claimt 
A. Yes, sir. 
Q. Did you make a full statement to Mr .. Hall of the situa-
tion Y 
A. Just at the time I probably did, but my injury was 
worse than what we thought it was at the time. 
Q. Did you make a statement to Mr. Hall of what you 
claimed, to send to Mr. Walton? 
A. I do not know whether I did. . 
Q. Didn't you tell Mr. Hall what you claimed! 
A. Maybe I did. . I do not recall. 
Q. Didn't you give it to him for the purpose of communi-
cating with Mr. Walton? · 
A. That is right. 
Q. Didn't you tell him what you wanted! 
A. I expect probably I did.. Maybe he wrote to him to 
get in touch with me. · 
Q. Didn't you tell him wh.at the damage to the tractor · 
was? 
. A. Yes. 
page. 33 ~ Q. You said the damage to the tr.actor was 
twenty-four dollars I 
A. That is right. 
Mr. Ball: We object to any discussion between him and 
his Attorney. 
Mr. Garrett: He gave it to Mr. Hall to send it to Mr. Wal-
ton. 
Q. Didn't you state for the purpose of information that the 
damages were twenty-four dollars to the tractor? 
A. Yes. 
Q.- Didn't you state the Doctor's bill was eight dollars! 
A. It was at that time. 
Q. Didn't you state you had been required to spend one 
hundred dollars for help Y 
A. And more than that. 
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Q. That made one hundred and thirty-two dollars. Didn't 
you say you would settle for that t . 
' : - . '. . . 
Mr~ :Ball: Purely a compromise settlement between Win 
and his Attorney. 
The .:-Court: I understood these questions were directed 
as to what statements were made. 
Mr. Lucas: .statement to Mr. Walton, through his Attor-
oo~ . . . 
l\t!r. Garrett: Here is the point, what the value of his claim 
was at that time. That is his statement what he had a ~laim. 
for at that time. The claim has gone from one hundred and 
thirty~two dollars up to five thousand dollars. 
page 34 l The Court: How was this statement made i 
Mr. Lucas: He had not approached him. There 
had been no negotiations. 
The ·Court: Depends entirely upon whether that is a state-
ment of damages, or offer of compromise. If it is an off er of 
compromise it is not admissible, 
Mr. Garrett: I am after the truth in this case. Will you 
be good enough to ask Mr. Hall to produce a carbon copy of 
the letter he wrote, to prove the suggestion it was. in the 
nature of a comprontlse? 
Mr. Ball: Yes, sir, I have the letter here. 
(Reads letter of July 22, 1940, referred to : ) 
Mr. Ball: I submit that that letter shows on its face, it is 
purely in the nature of a compromise. 
Mr. Garrett: I asked him if he did not estimate his dam-
ages at that time, and if this was in his statement, the dam.-
ages to the tractor, and the ruedical bill, and he said yes. 
The Court: At the same time that statement was made; 
that statement was made either as a compromise-and there-
fore, I am going to strike that evidence out. 
Mr. Lucas: I am not arguing about the Court's 
page 35· } ruling.. . . . . . 
· · The Court: The statement itself is an offer for 
a settlement, to accept that offer at that time. . 
Mr. Garrett! We note an exception to Your Honor>s rul-
ing. 
J 
Q. Now, then, on J uiy 22, 1940, did you consider that the 
damage that you. had sustained was twenty .. four dollars and 
fifty cents to the tractor¥ 
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• A. Yes, twenty-four dollars and fifty cents damage· done 
to it. · · - - - · · · · · · · · ·· · 
· Q. And at that time you considered ·that you had incurred 
an expense of eight dollars with the Doctor Y 
A. .A.t that time. ·· · · ·· · - · · · · 
· Q. And that you estimated ·one hundred dollars ·as· the 
amount ·you had to expend to pay for help that was neces-
sary because of your injury? 
.A. Yes, sir... · - · - -· · · · ·· ·· 
Q. ·Now, as a matter of fact,-when this· collision happened 
you got dowp. off the· tractor by yourself, didn't you 01 
A. I grabbed the wheel. · - · · 
Q. You did not have to have ·anybody to help you get off? 
A. N 6, I got out of · the side. · · · ·· · 
Q. Did you get off it by yourself or not t 
A. Yes. - ·· · · ·- · 
Q. Mr. Light, -you had no trouble in walking to the truck T 
A. I absolutely did. ·· · · '" · 
Q. Did you get in tne· truck by yourself 1 · 
· · A. No, Harry Ellison was there, and helped me 
page 36 } get in. - · ·- · ··· · · · 
· Q. -ne is· your brother-in-law Y 
A. Yes;·sir, aosolutely. .. -· ~ 
Q. Then you·say you· came to the Doctor! 
.A. Harry Ellis·on: brouglit me in· to the Doctor: 
Q·. You; went straight home and got in the bed Y 
A. Yes, sir. ··· - · ··· · '"' ·- · · · · · · 
Q. Did you fasten that cable on to the tractor! 
.a. No, sir. - .. . .. 
Q Wh 'di-d(l u.. . .• . l -- - .• • 0 t ,~ ,., : . . t • 
A. Harry Ellison as.., wen· as 1 I can recall. 
Q. Fastened tha-t _cable t~ the- tractor?. , : 1 1 , A. Yes. _ · . , . 
~. What ,pflrt" of the .tractor did he fasten it on 7 
A. SQ!l\ewhere close by fhe draw-bar. 
Q: The.~ rear or front end Y , . , 
,· A~ Rea4 1- •• ,, • 
· Q. What is that that proj~cts just before you get to the 
end of the tractor! 
· A. I imagine it goes out six inches beyondr 
Q. Did you know who fastened the other end of the cable 
to the truck Y ·
A. One of the others. 
Q. Did you see it done Y 
A. No; I seen them around there. 
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Q. Did you see where it was fastened Y 
A. No. 
Q. Then you do not know. 
page 37 r A. I do not know exactly where. I do not know 
what you would call the piece that was on there, 
hooked together. 
Q. Did you know how far the rear end of the truck extends 
over the axle of the truck Y 
A. Not exactly; not much. 
Q. Five feet Y 
A. No. 
Q. Three feet Y 
A. I do not know. , 
Q. At one time you told the jury when this man broke 
down in this place that he got stuck; th3:t he did not seem 
to have much gas. 
A. He did not ha~e much gas on; could have run down 
~ very fast, probably broke a spring. 
Q. When he was trying to get out did he have much gas 1 
A. He used plenty when he tried. to come out. 
Q. Didn't he use plenty when you tried to pull it out with 
the tractor Y · 
A. Yes, sir. 
Q. You, of course, expected him to help your tractor by 
putting the truck in gear Y 
A. Yes. 
Q. You knew the truck was in gear when you put it in 
front of the the truck Y 
A. Yes. 
Q. When you hooked. with the rear of the truck, you knew 
he would put that truck in gear in order to get it out Y 
A. Oh, yes. 
page 38 r Q. And you expected him to use gas to help the 
tractor pull it out Y 
A. Yes, I did, but I expected him to stop, and not keep on 
putting on the gas. 
Q. That truck that he was in had a cab on it Y 
A. Yes. . ~ 
Q. When he was sitting there in that cab, facing the direc-
tion away from your tractor, his back was to your tractor, 
wasn't it? 
A. Yes. 
Q. You were not sitting on your seaU 
A. No, sir. 
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Q. You were standing up! 
A. YesJ sir. . · 
Q. And w-ere you -standing up for the purpose Gf watching 
the truck? ' 
A. Yes., watching the truck, and where I was going.. 
Q. Wasn ''t anything in fr-0nt to make it tr-oublesome ¥ 
A. \No. 
Q. No rocksJ or nothing in the shape of obstruction! 
Levelf 
A. Yes, sir. 
Q. You did not have to stand up to see where you were 
going? 
; A. No. 
Q. W ~re you trying to keep your eye on where you were 
going, or what what was coming behind, -0r both °l ..,. . 
A. Both. . · 
Q. You saw it in that position, did you stop your trac.tod 
A. No. · 
Q. Y.ou just kept on pulling Y 
A. I could not stop; I kept pn going, when he, lc-ept -0n 
coming back like he did; nothing'· else for me to 
, page 39} do. - 1 
Q. I asked you what you did. Y.ou say;no·w that 
you kept on going with the tractor! 
A. Yes. 
Q. You saw him -0oming, didn't you t 
A. Yes. 
Q. Did you holler to him 7 
A. Not right then; the other boys hollered. 
Q. Did you holler at any time and give any signal T 
A. The other boys hollered first. 
Q. How much time do you think elapsed between the time 
· the truck came out, before the collision took place? 
A. Wasn't so very much. 
Q. How muchY 
A. I would say around four or five feet. A tractor travels 
might slow. About four or five feet. · · 
Q. From where the tractor was sitting you went with your 
tractor four or nve feet after the truck came ouU · 
A. At the time the truck was coming out of the ditch until 
it hit me, I went four or five feet. 
Q. Until he struck yon, you had gone four or five feeU 
A. From where I was at---when he started. 
- Q. How much time elapsed between the time you s-aw the 
truck come out of the ditch, and the collision T . 
• • .. • ~ I • • I • I • • • 
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A. n-woiild-not amount to anvthi.ng. Q. How muchY · · · t_ ·- · 
A, It is hard for anybody to tell as fast as he was coxµ~ 
· - - - · ing back. He really came with the thing wide 
page 40 } op@. - - ' -- · · · · · · · J • 
- - Q. You we:p.t iou:r or five feet with your tractor t 
·· A. I imagine four or five feet.. I could not say· that -to be 
positiv~- on that question: The tracto-r was travelling and 
the truck was too. A A tractor travels mighty slow in low 
gear .. 
RE-DIRECT EXAMlN.A.TION. 
By-Ml'. Balh · . . 
Q. Mr. Light, when did you fhst find out there was a pos.-
sibility of permanent injury! . 
.A.. Along ·late in the Fall · · ·· · ~- ~ 
· Q. When you first communicated with Mr. Walton, did you 
kriow then that" there was a possibility or probability of per-
manent injury! 
.A.. No, sir. 
• I 
DR. JAMES T. JACKSON,. 
a witnes~~ being -~rat _d~y s!'orn, says t 
DIRECT EXAMINATION .. 
By Jlr. Hall:.. · 
Q. Your namet · ,, ·· 
A~ J amea T. Jackson~ ~ 11 . 
Q: What is "your profession f .·,, .· .· 
A. Physician. ... ~ - · . 
Q. Wliere .do you practices Doctorf : . ;.: . J '.:. _i 
. A. Leesburg, Virginia.· ~ - , 
· Qdi •. ~o':, .. l~J!~ ~aye. you been engaged in the practice of 
me cw.a, · . 
~.,.;Foury~:'1 YfA~s·. i ~ I ~-· ~ .1 1 1 . 
. .. M:r .. ,Lucas;. W~·i\dmit his qualification .. 
~ . '- -- .. . . . . . 
page 41 f Mr. Hall : 
Q. Doctor, I -will ask you to .state whether or 
not you had occasion to see Mr .. Rumsey Light, in your pro-
fessional capacity! 
A. Yes, sir. 
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Q. When. did you first see him Y 
A. About ten years ago .. 
The Court: Confine that to. the matter in issue .. 
Mr. Hall: 
Q. Did you see him on the 6th day of June, 1940? 
A. I did. 
Q. Did he come to your office f 
.A... 1:es, sir. · 
Q. Did you make an examination of him at th.at timet 
A. I did. 
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Q. Will you piease state to the j_ury what your examination 
disclosed, that is your record made at the time! 
A. Before noon on the 6th of June, he came in,. complain-
ing of au. injury to his 1ef t thigh, and back. .At that time 
he was u.-0t able to walk on his le.ft leg. At that time I found 
that he had a contusion and swelling of the upper half of the 
medial side of the left thigh; that was g-reatly swollen,. and 
als.o a bruise on the outside .of the left knee, and bruise of 
the sacral regfon of the back. On examination there were 
no breaks of bone injury. He was advised to go to, bed and 
keep an i-0e.pack to the swelling on his thigh. 
Q. When · did you next see him, Dootor f 
page 42 r A. About ten days. or two weeks later. I did 
not make a Feeord of that v.isit, but I :recall it. 
Q. Wh.en did you n~~t see him Y 
A. After the s.ecolild visit? 
Q. Yes. . 
A. I could not say t:hat.. Somethn-es I make records. Some-
times I do no.t. The »e.xt l"eCON.d I h#v-e is the 9th of Septe.m.--. 
ber on this card. 
Q. That was what yearY 
A. I do recall I s.aw him ahou.t a. m•th after. 
Q. That was Septemh~r 9~. 194<M 
A. Yes, sir. 
Q. What did your examination of him dis.close at that time? 
A. That there was diseoloratio:n in the medial side of the 
left thigh, and teillderness to pressure, and he was still walk~ 
ing with a limp, and complaining that his leg hurt him when 
llle walked on it. 
Q .. lWhen did yo:a next see 1nm y 
A. Next, Ootober 17th. 
Q. Did you examine him at tlaat time? 
A. Yes, sir. 
' 
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Q. Please state to the jury whether or not there was any 
discoloration on October 17, 19401 
A. There was. 
Q. Will you tell the jury about it 1 
A. A brownish discoloration. The skin was brown and 
hard, an area, a piece as big as my hand on the medial side 
of his thigh, and hard to touch. 
page 43 ~ Q. When does your record show you next saw 
him? 
A. I think I told you on October 17th. 
Q. But after thaU 
A. Maybe I am a little confused. 
Q. State to the jury if you found discoloration on October 
17th! 
A. Discoloration in the left hip and around the left knee, 
side of the left thigh; at that time he had discoloration of 
the thigh, left side, and my impression was he had some 
scarring on that muscle and pain in his knee, and a nerve 
that bothered him. 
Q. Does your record show when you next saw him after 
the 17th of October¥ 
A. The next I have is the 2nd of April, 1941. 
Q. What was his condition then¥ Did he complain Y 
A. Yes, sir. 
Q. What did you observe Y . 
A. He still complained he was unable to do a lot of wor~; 
he did not have any pain in just ordinary walking, but if he 
worked, and if he had to stand on his feet, said he could not 
do it. At that time this induration was hardening, and you 
could feel a depression probably three inches in diameter, 
the muscle had apparently just gone away in an area about 
three inches in diameter on the surf ace of the thigh. 
Q. Have you examined him recently f 
A. I examined him about ten days ago. 
Q. I will ask you to state whether or not there is any 
atrophy in the muscle in the place you refer to? 
A. Yes. 
page 44 ~ Q. I will ask you to tell the jury whether or not 
~n your opinion Mr. Light is permanently injured? 
A. Yes. · . 
Q. What in your opinion is the percentage of his disability? 
A. The percentage of disability is a rather uncertain thing, 
hard to estimate. I would say thirty per cent. There are 
certain things which he cannot do. If l1is occupation were a 
D. L. Walton v. Rumsey Light 
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lawyer he oould do anything; bis occupation is farming; dis-
ability in my opinion is that much. · · 
CROSS EXAMINATION. 
By Mr. Garrett: 
Mr. Garrett! Make a difference between a lawyer and -his 
occupation as a farmer t · 
.A. 1:es, sir. . 
Q. If he was a lawyer it would not affect him f 
A. I would not say it would not affect him; would not af-
fect his livelihood. I could just as well said doctor. 
Mr. Garrett: I desire to renew the motion to strike the 
testimony of Dr. Jackson as to permanent injury. 
'The Court: Overruled. 
Mr. Garrett: Exception noted. 
Mr. Hall: I now want to read the deposition of Harry M. 
Ellison. 
page 45 } The depositions of Harry M. Ellison taken be-
fore me Lucas D. Phillips, a Commissioner in 
Chancery for the Circuit Court of Loudoun County, Virginia, 
at the office of Hall & Hall, .Attorneys at Law, Market Stre·et, 
in the Town of Leesburg in Loudoun County, Virginia, on 
the 7th day of January, 1942, between the hours of 9:00 A. M. 
and 4:00 P. M. to be read in evidence on behalf of the plain-
tiff in a certain action at law pending in the Circuit Court 
for Loudoun 10ounty, Virginia, wherein Rumsey Light. is 
plaintiff and D. L. Walton is defendant. 
These depositions are taken pursuant to agreement of 
counsel. 
Present: RumseY-. Light, Plaintiff, and Wilbur C. Hall, 
his attorney. J. Lynn Lucas, Attorney for defendant. 
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a "1tn~ of lawful age, being ·duly swru:n, clepos.es and says 
as. follows : . . . 
DIRECT E~.A.TION. 
' By Mr. Hall: QL Please state your name, age and residence. 
A .. Pvt. Harry M .. Ellison, age 24, 39th Infan;try~ Ct>. C,, 
A. P. 0. No .. 9, Fort Bragg,· North C~-Olina .. 
Q2. For whom did you work in the year 1940! 
.A. For Rumsey Light .. 
Q3 . .On what farmY 
A. Norman & Harding's fann known as. "Whi~ Elephant". 
Q4. Where is the farm located! 
A. About 6 or 7 miles .South of .Aldie on Route 234. 
Qfr .. In what. County¥ 
A.. LQ,udo:un ·Qol}.ll ty .. 
page 46 ~ 'Q6. When did you begin won for M.r. Lig,b.U 
.A .. In January o.f that year (194Q) .. 
Q7.._ Do you know who reuted the farm! 
.A. Yes, sir. 
Q8. WhoY 
A .. M:r ... Rums:ey Light.. . . 
Q9~ Do you recall the occasion woon truoks were hauling 
lime to the farm in 1940¥ 
A. Y~ sir. 
QlO. l}o y-ou recall the occasioR when two tr-ti1£.ks eame- there 
one d3iy hauling li.m~. and Qtle. get· stuek m a ditck Y 
A. Yes, sir •. 
Qll. Do. you know wb.o was driving the u-u~ which got 
stuck in the ditch! 
A.. Yes, sir. 
Q12. Who.! 
A. Mr. Wines. 
Ql3. And how many trucks came to the farm with lime on 
the day the wuek g·ot s~uek in the ditch¥ 
A. Two e~ together.. I thililik they hau]ed all day. 
Q14. Do you remember the mo;nth or the datet 
A. Yes, sir. 
Q15. When was it f 
A. tTune 6, 1940. 
Q16. Please tell just what occurred. 
A. Two trucks came to Norman & Harding'"s 
page 47 ~ farm on Thursday morning around 10:00 O'clock 
loaded with lime. Rumsey and I were working in 
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the barn. we heard the. tr"ucks,. opened the door and went 
on the outside. They asked us where did he want the lime. 
He told them we wanted it do"in in the field wher·e we were 
going to sow it. He said he would put it down where we 
wanted. So he got in one truck and I got in the other and 
we hauled it to the field. He came to a ditch. We stopped. 
We al1 looked at the place, and.Mr. Wines said he c.ould cross 
it all :ight .. ~fr. Light. told him .if h~ thought .he .couldn't 
cross it, he could drop 1t on the side> 1t was all m the same 
fiel.d, just a ditch separ·ating the two pieces of ground. Mr. 
Wines got in his truck a,nd sfartea across the ditch. He got 
stalled. Then · the other· truck backed up to his truck and 
tried to push him out. He seemed to move. Mr. v\7ines said 
it looked like he would ~have to have a tractor to g~t out. 
Rumsey went to ·th~ barn and got the tractor. I got in the 
truck with the other driver and we crossed the ditch a little 
below where this truck was stuck. We went on and carried 
lime over in the :field and dropped it, then we came on back 
where Mr. ,vines' truck was stuck.· In a few minutes Mr, 
Light came with the tractor. "\Ve ;hooked the tractor to the 
front end of the truck and he couldn't pull.him out that way. 
So they decided to hook to the hind end. When the tractor 
stlil,r-ted off. it. pulled the truck out of the ditch.and tha.t is 
:when Mr. Wines failed to stop his truck. Ifo kepf on com.:. 
ing back with the gas wide open and jamming the truck 
against the tractor until he choked him .over. Me and the 
, other· driver ,were standing over to the other side 
page 48 ~ hollering for. all we were .worth, but Mr. Wines 
· failed to hear us. 
Q17. In what way did the tractor attempt to .pull the truck 
out of the ditch Y 
A. .rust what do vou -mean Y 
Q18. I mean did it hook to it with a chain 7 
A. It hooked to it with a cable. 
Q19. Do you know how long this cable was? 
A. I would sa v around 12 feet. 
. i 
Q20. Are you .. able to say the distance that the truck 
traveled from the side of the ditch closest to the tractor to 
where the truck stopped? 
A. I stepped it off and I think it, was about ten paces. 
Q21. Did anybody request Mr. Light to get his tractor to 
pull him out a~d if _so who? 
A. Mr. "Witt~s, the driver of the truck that was in the 
ditch. 
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Q22. Was Mr. Light hurt as a result of the truck going 
into the tractor? 
.A. Yes, sir. When pulled out of the ditch and the truck 
struck the tractor it struck the seat first. Tihat broke the 
seat and carried Mr. Light ov:er the steering wheel. As luck 
would have it he was standing. If he had been sitting he 
would have been mashed. The truck's body was up on top 
of the cleats of the tractor. Mr. Wines was still coming 
back on him. The, tractor rared up in the air. One of the 
wheels, the left wheel on the tractor came free. That made 
it come back down to the ground then. At that time the 
truck had stopped. That left the truck sitting up 
pag·e 49 ~ on one tractor wheel. One side of the tnwk was 
about a foot off of the ground sitting up on top 
of the tractor and one tractor wheel was off the ground. 
Q23. Did anybody take Mr. Light to the doctor when he 
got to the house? · 
A .. Yes, sir. 
Q24. Who took llim? 
A. The other truck driver carried him to the barn. I 
stayed there and stopped the tractor and helped Mr. Wines 
pull his truck out of the top of the tractor wheel_. 
Q. I mean when Mr. Light got to the house did anyone 
take him to the doctor? 
A. Yes, sir, I did. Just as soon as we got stopped the 
tractor and truck we went right on. 
Q26. Before the accident did Mr. Light work on the farm 1 
A. Yes, sir. 
Q27. Was he able to work after the accidenU 
A. No, sir. · 
Q28. How long before he could do any work t 
A. He stayed in bed two w~eks with ice on his leg and a 
long time after that he couldn't do anything more than come 
out and tell me what to do. He could not straighten his leg, 
until that fall he started cutting· corn and his leg began to 
pain him so he had to stop. 
CROSS EX.~MINATION. 
Bv Mr. Lucas: _ 
·Ql. How long had you been working for Mr. light prior 
to this accident! 
A. I started there in Januarv. 
page 50 ~ Q2. This accident occurred, I believe you stated, 
on Thursday, June 6, 1940? 
i" 
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A. Y.es, sir. 
Q3. Are you of any relation to Mr. LighU 
A. Yes, sir, brother-in-law. 
ss 
Q4. Did you hear Mr. Wines protest to :M:r. Light that he 
was afraid that he couldn't get over the ditch¥ 
A. No, sir. 
Q5. Could Mr. ~·wines have made such protest and yeu not 
'have heard iU 
· A. No, sir, I was right there. 
Q6. You were in. the presence of Mr. Wines and :M:r. Light 
the entire time t 
A. Yes. 
Q7. And you state emphatically that Mr. Wines did not 
protest going over the ditch f 
A. No, sir, he did not. 
Q. I understood you to testify that Mr. Light did tell Mr. 
Wines if he got stuck he had a tractor to get him outY 
A. No, sir, I did not say that. 
Q9. Your statement is that Mr. Wines asked of Mr .. Light 
to get the tractor! 
A. Yes, sir. 
QlO. vVhat did Mr. Light answer? 
A. He said ''I '11 get it and try to pull you out.'' 
Qll. Wben the truck was being pulled by the tractor at the 
time that the tractor was hitched to the rear of the truck 
the rear wheels of the truck of course had not at 
page 51} first gotten traction when it was being pulled but 
later the rear wheels did get traction which fact 
assisted in propelling the rear of the truck into the back of 
the-.tractor, is that correct? 1 
A·. Yes, sir. . 
Q12. When, as you state, the truck seemed to take on more 
-speed, that fact could have been brought about by the rear 
wheels g·aining traction, is that not correct? 
A. As it come up out of the ditch the ground was just as 
hard as this floor. Mr. Wines mashed the gas to the floor 
board and started out the ditch and the tractor started and 
the truc.k just come right out. It is still a mystery why he 
fniled to push in on his clutch to stop the truck. he ju.st 
kept his foot on the gas and kept coming. After the front 
end of the truck bad crossed the ditch Mr. Wines knew that 
he was perfectly safe, but he still failed to stop the truck. 
Q13. How soon after the rear wheels of the truck had got-
ten traction was it that the truck ·collided with the tractor. 
A. About the length of this room, or nine paces. 
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Q14~ I understood you to state previously that· the cable 
connecting the tractor with the truck ·was the length of twelve 
feet,. is that correcU . . .. 
. .A. ·A,.ppr~tely ·that: 
Q15." 'Where was the driver of the ·other truck standing at 
the time the truck collided with the tractor' 
A. He was standing beside me. bet":een the t~ack and ~E: 
. tractor, over to the side. 
page 52 ~ Q16. What was his. naniet . 
· · A. I don't know. 
Ql 7. YOU ref er to the· driver of the other Walton truck 
who was standing next to you t · · - · · A. Yes. . . - . . . . . 
Q18. Did he have an opportunity to·hear· as much· as you-
did as to the co.nversation between Mr. Wines and lVIr. Lightt 
· .A.. Ye·s, sir. · · · · · · · . 
Q.· He had an equal opportunity t_ -: . . ~ · · -· · . 
A. A.s far as I know he was sotriewh,fre close 'to us all at 
the same time.· When he went to get in his truck to push 
the truck he could have ove1iooked some of the tl~gs. 
Q20. Can you tell how ·Mr. Wines should have known that 
;Mr. Light possessed a tractor} . . . . . . 
A. He could have seen it sitting there at the barn. 
Q21. Who connected the ~ble betw~en the .truck and trac.: 
tor, or who ho.oked it upY . . . -: . . 
A. · I don·'t know who did it. · . . . 
Q22~ How was it connected; by that I niea:ri at what point 
· on the truck ~cl at what point __ ,on the tractor was the cable 
connected t . · · . . , . 
A. It wa~ hooked ,to the cross-bar on· the tractor. and I am 
. not sur.e how 1t was hooked to the· trricJ{, part~larly what 
piece it was. - · . · ·. - · · . 
Q23. How many . loa<fa had Walton Brothers delivered on 
the farm ·before this accident y . 
· A. Hadn't delivered any. 
page 53 } Q24. Do you know anything about the contract 
of delivery as to whether this lime was to have 
been delivered in the barn vard or out on the fieldis Y 
A. According to everybody else it was to have been de-
livered in the fields. 
Q25 • .At what place was the tractor located °l 
.A. At the barn. 
Q26. At the barn or in the barn 1 
A. -4,t the barn. It stayed outside all the time. 
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And further this deponent saith not. 
(Signed~ HARRY M. ELLISO~. 
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The foregoing depositions were regularly taken, sworn and 
subscribed to before. me agTeeable to the caption. 
(Signed) LUCAS D. PHILLIPS 
Commissioner in Chancery. 
. MRS. BELVA LIGHT, 
a witness, being first duly sworn, says : 
DIRECT EXAMINATION. 
By Mr. Ball: 
Q. You are the wife of Mr. Light, who is suing in this 
case. are vou not Y 
A~ That is correct. 
Q. What was Mr. Light's physical c.ondition before this 
accident? 
A. He was in all right physical condition. 
Q. vV ere you home on the day the ac.cident occurred! 
A. Yes, sir. 
page 54 } Q. You s_ee him when he came up to the barn? 
A. I saw him as he came across the yard to the 
house. 
Q. How long was he confined to his bed after the accident? 
A. Two weeks. 
Q. iSta.y out on the pomh 7 
A. It was warm weather, and we had a large cot on the 
porch, and he stayed on that a good part of the time. 
Q. Did you nurse him during that time Y 
A. Yes, sir. 
Q. What treatment 7 
A. Kept ice to him, about three times, and then at. night, 
when he was suffering I put i~ to it, and he would go to 
sleep. 
Q. Did you look at the leg where the injury was? 
A. Yes, I did. 
Q.. See any marks there on it Y 
A. I could see the imprint of that tap. I could see all 
these corners of it very plain; seemed imprint of the end 
of it ; a kind of bruise like. You could even see _the spokes 
of the steering wheel impressed on his flesh. 
- --
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Q. How long was it before the bruise or discoloration of 
that leg cleared upY 
A. I could not say exactly, quite a time; bruised for quite 
·awhile. 
Q. After he got out of bed was he able to do his farm 
work? 
A. No. 
Q. And is he able yet to do as much work as f ormerly,Y 
A. Not' as much as he did. 
Q. During that Summer of 1940, from the date 
page 55 t of the accident up to September or October, was 
he able to do any appreciable amount of work Y 
A. I would say a month he did not do any work. When 
the busy Fall work came on h~ c.ould not do it, his leg pained 
him too much. 1 · 
. CROSS EXAMINATION. 
By Mr. Garrett : 
Q. Mrs. Light, Mr. Light you say came to the house. Did 
vou see him when he came from the barn 7 
· A. I saw him coming across the little yard to the porch. 
Q. Walking alone? 
.A.. Walking alone. I knew something was wrong. 
Q. He was _walking alone T 
A. Yes, sir. 
Q. Did he go: to see the Doctor in the afternoon Y 
A. He came immediately to see the Doctor as soon as my 
brother came to the house to help him. 
Q. You are a sister of Mr. Ellison f 
A. Yes, that is rig·ht. 
Q. ·when he came hack from the Doc.tor, you say he went 
to bed for the better part of two weeks? 
A·. Yes~ except when he went to see the Doctor. 
Q. Did he follow the Doctor's instructions or not Y 
A. Yes, he did; supposed to stay in bed two weeks. 
Q. Did he show improvement as he c.ame to see the Doctor f 
A. Yes, some. 
Q. But he continue to improve? 
A. Yes, he did. 
page 56 ~ Q. And at the end of half a month or six weeks 
· -he had been in bed for two weeks-at the end of 
a month or six weeks his condition perceptibly had grown 
better? 
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A. Yes. 
Q. And he was walking around at that time 7 
A. Yes, had a limp .. 
Q. He was walking around at that time7 
A. Yes. 
Q. Do you have an automobile! 
A. Yes. 
Q. He drove the car Y 
A. He drove it for several weeks. 
Q. Did he go to Leesburg alone? 
A. I do not remember. · 
Q. Do you remember ta.king .any trips your.self with hlm 
within the course of a couple of months 7 . 
A. In no trip of any distance. 
Q. But you would go with him in the car, and he was driv-
ing the car? 
A. Yes, if I was not driving. 
Q. Were you there at the house the afternoon of the acci-
dent? 
A. Yes. 
Q. When Mr .. Wines caine theret· 
A. Yes. 
Q. Were you there when he signed the rec.eipts J 
A. I was not. He was on the porch, when he signed them. 
.and I was in the kitchen .. 
Q. Were you present at all when Mr. Wines and your hus-
band were there talking 7 · 
page 57 } A. No., I was not. 
Q. Do you know approximately how long Mr. 
\Vines stayed. there that afternoon T 
A. A very short time .. 
Q. Was there anybody with Mr. Wines, or was he alonef 
A. I do not think so, because I saw him walking to the 
house. t 
RE-DIRECT EXAMINATION. 
Rv Mr. Ball: 
., Q. You spoke about a limp. How long did he have a limp, 
would you say? 
A. About two months afterwards. 
Q. Mr. Garrett asked yoll} about driving out with him. Did 
he drive the machine within two months f 
A. I think he drove it some, not on any fong trip, just 
where he had to go. 
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. J.B. Gulick. 
Q. You recall how many loads of lime were delivered at 
the place that day t 
A .. No, I · do not. Two trucks hauled that morning, and 
then not until late afternoon. 
Q; You know how many trips Mr. Wines made that day t 
A. No. 
Q. When he got there to.have the receipt signed, you know 
whether he had a load of lime on that trip Y . 
A. I think he had the last load, and came down to the house 
and had it signed. · 
· Mr. Ball: I do· not believe we offered in evi-
page 58 ~ dence this cable and the steering wheel.. I know 
it was referred to. \Ve now offer them in evi-
dence .. 
J .. S. GULICK, , 
a witness, being first duly sworn. says~ 
DIRECT EXAMINATION .. 
By Mr. Hall: 
Q. Please state your name Y · 
A. J .. S. Gulick. 
Q. Where do you reside! ... 
A. About four miles Southeast of AI die. 
Q. · How long have you lived there Y 
A. Sixty years. 
Q. Do you know .Mr. Rumsey Lightt 
A. Yes, sir. 
Q. How long have you known him¥ 
A. I could not say hardly, but for a good many years .. 
Q. Do you know ktiow his reputation for truth and ve. 
raeity! 
Mr. Garrett: I object to the introduction of any such evi-
dence at this time, Your Honor .. 
'rhe Court : It is premature .. 
Mr. Ball : Plaintiff rests. . 
Mr. Garrett: If Your Honor please, the letter that was 
excluded, the proposition of compromise, I have a copy of 
that. We want that letter made a part of the record,. so we 
will know what is in the letter if we have occa.-
page 59. f sion again to refer to it.. I have a copy of it here. 
I want to identify it. 
(The letter is introduced in evidence ;rod ~rked.) 
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JAMES WINES, 
a witness, being first duly sworn, says: 
DIRECT· EXAMINATION. 
By Mr. Garrett: . 
. Q. Mr. Wines, tell the jury your full name, please 1 
A. James Robert Wines. 
Q. How old are you, Mr. Wines Y 
A. Forty-eight. 
Q. Are you a married man t 
A. Yes, sir. 
Q. And where do you live? 
A. Front Royal. 
Q. How long ha.ve you lived in Front Royal Y 
A. Eleven years. 
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Q. And were you engaged as a driver of Mr. Walton's 
trucks in June, 1940? 
A. Yes, sir. . 
Q. How long have you been driving·, for Mr. Walton? 
A. I commenced driving· for him in 1939. · 
Q. Have you been continuously driving· for him from that 
time on? 
A. Yes, sir. 
Q. Mr. ,Walton, on the 6th of June, 1940, were you driving 
for Mr. Walton Y 
A. Yes, sir. 
page 60 ~ Q. Do you remember taking some lime to the 
farm of Norman. and Harding, down South of 
Aldie, where Mr. Rumsey Light lives? 
A. Yes, sir. 
Q. You know Mr. Rumsey Light! 
A. Yes, sir. 
Q. What kind of a truck were you driving? 
A. Ford. 
Q. And how much lime did you have on the truck? 
A. Five tons. 
Q. Was there any other truck that went along with you 
that day! 
A. Yes, sir, ~me. 
Q. That was Mr. Walton's truck also! 
A. Yes, sir. 
Q. Who was driving that Y 
A. Frank Campbell. 
Q. Did you make more than one trip to that farm on the 
6th of June? 
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A.' Yes, sir, made two. 
Q. Did he get receipts for the lime Y 
A. Yes, sir. 
Q. I show you four receipts. Will you examine these re-
ceipts, and say whether they are the four receipts you got 
on the 6th 0£ June, 1940T (Hands witness receipts referred 
to). 
A. Yes, sir, these are my two. (fo.dicating). 
Q. You identify that my the number of your truck 7 
A. Also my name. 
Q .. Did Campbell get these, or did you get them and mark 
him as the driver of it Y 
A. No, Campbell got those. . 
I page 61 ~ Q. Both those two are signed by Rumsey Light, 
aren't they Y 
A. Yes, .sir. 
Q. And this one is signed by Rumsey Light, isn't.iU 
},... Yes, sir. 
Q. And here is one, Harry Ellison f 
A. Yes, sir. 
Q. These four receipts represent the four loads or lime 
that were taken there on the 6th day of June, 19401 
A. Yes, sir. 
Mr. Garrett : We offer these receipts in evidence, and 
mark them Jam.es Wines, '' 1 ", "2'', "3'', "4''. ~ 
Q. And. now, when you drove· down to this farm, Rumsey 
Light, when you met him, where did you :first see him Y 
A. At the barn. 
Q. Did you have any trouble in driving the trttek from the 
Riverton Lime Company down to the barn f 
A .. No, sir. 
Q. How long have you be~n driving trucks! 
A. I have been driving true.ks off and on for years. 
Q. How many! 
· A. The first truck, I commenced driving, I reckon was in 
1936 . 
. Q. You brought the lime down to the fat~. You met Mr. 
Rumsey Lig·ht at the barn. Will you tell the jury what oc-
curred between you and Rumsey Light, as to the place where 
the lime was to be unloaded Y 
. . . A. Well, we went on down to the edge of the 
page 62 ~ · field, where he wanted the lime, and had a ditch 
to cross, which was soft. I looked at it, and I 
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told him I did not think I could get across it. Re said go 
ahead and try it, if you get stuek, I have got something to 
get you out. I went down in the ditch; I could not get out; 
hind wheels were rig·ht in the ditch, so he went and got his 
tractor, and hitched to me in :front, and could not pull me 
out; then he tried from the rear, and hitch in the back. The 
truck rolled out ; he slacked off his gas; I realized he had 
slowed off, and picked up a little speed, and one corner of 
the truck jammed one or the wheels of his tractor; it could 
not pull it and there I was. I looked around, had pinned the 
seat up against the steering wheel, and Mr. Light jumped 
off. 
Q. Now, Wines, had you stopped your trnek before you 
drove into the diteh 1 · 
A. Yes, sir. 
Q. Why did you stop? 
.A. Well, I wanted to look at it and see. 
Q. Was there anything there ta suggest yon better investi. 
gateY · 
.A. No, we just stopped and looked at it. 
Q. Did you get out of the truck Y 
A. Yes, sir. 
Q. Did Mr. Light get off the truck! 
A .. Yes, sir. 
Q. You both looked at it together T 
A. Yes, sir. 
Q. Did you express any doubt about your ability to get 
ouU 
.A. I told him I did not think I could get through it. 
Q. What did he sayt 
page 63 } A. He said if you get stuck I have got some· 
thing to get you out. 
Q. Tell you what it was? 
A. No, those are the words he used. 
Q. Did you know at that time he had a tractor! 
A. No, I had never seen the tractor. 
Q. You had no occasion to diseuss the question of whether 
he had a tractor at that tiµiet 
A. No, ·sir. 
Q .. Before you got to that ditch had you crossed another 
depression there where rock had been puU 
A. Yes, sir. 
Q. Did you stop there, or drive right o-ver there Y 
· A. No, I think I just kept on going by that. 
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Q. '\\Tb.at was the difference. between those two places, the 
one you first went over, and the one you stopped? 
A. The one I first went over, filled in with rock, and the 
other one is mud in it. 
Q. After you drove into this mudhole or ditch, whatever 
you see fit to call it, you were unable to get out on your own 
power! . 
A. That is right, sir. 
Q. What if anything, did Campbell do to help you outy 
A. He backed up against the truck; that was not any good. 
Q. Did your _truck come first or Campbell¥ 
A. I was in front. 
Q. When you could not get through, Campbell tried to 
push you through? 
A. Yes, sir. 
page 64 ~ Q. When Campbell could not push you through, 
what did he doY 
· .. A .• He went on down below and found a place he could 
get across, and went on across and dumped his lime. 
Q. Who was with him Y • 
A. Mr. Ellison. 
Q. So that Light was in your truck, and Ellison was in 
Campbell's truck! 
A. Yes, coming down to the ditch. 
Q. Ellison was in the Campbell Truck? 
A. Yes, sir. 
Q. When Ellison and Campbell went on down to some 
other place below where you were stuck, they found a place 
to get across, and went on and unloaded their lime, and 
came back, you were still there! 
A. Yes, sir. 
Q. Had Mr. Light gone to get something to pull you out, 
or was he still there? 
A. He was gone to get bis tractor. 
Q. Did he tell you he would get the tractor °l 
A. Yes . 
. Q. Did you know what kind of a. tractor he had T 
A. No. 
Q. Did you know until you saw him bring it down there 
what kind of tractor it wast 
A. No, sir. 
Q. What kind of tractor was it, if you remember! 
.A.. Model A, I think it was. 
page 65 ~ Q. You mean Ford f 
A. Yes, I think so. 
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Q .. When he.· came dawn with the truck and tried to pall 
you out, and could not pull you out on one side, and camo 
around and fastened the tractor on the rear end of your 
truck? 
A. Yes, sir. 
Q. Did your truck have a. cab on iU 
A .. Yes,. sir .. 
Q. When he was trying to pull you out, hitched to the 
front, did you put your truck in gear Y 
A. Yes, sir. 
Q.. So yo11i, had yours in gear,., and his in gear,. and the, com-
bined trucks would not do it? 
A. That is right.. 
Q. When the truck was fastened to the. tractor, was fas .. 
tened to the rear cm the: truck, did you put your car in re-
Vierse:? 
A. Yes, sir. 
Q. And Jae. s,tarted his. traetor f. 
.A. Yes, sir. 
Q. Did he pull y.ou ouU Was it very difficult fu_ pulling 
you ouU 
.A. Quite. & dr.ag.. . 
Q. How far dld 1our truck mmr,e after the front wheels 
g_ot out of the ditch! . 
A.. I would not thlnk o:ver three. or four feet. As soon as 
the front wheels g·ot out of the. ditch, I stopped it. 
Q. How did you stop it? 
.A.. Threw iu. the clutch and. put on the brake. 
page 66 ~ Q. How· much distance was. there. between the 
:reall' end of that tractor and the rear end of your 
truck when he star:tecI to, p.ull ffuat truck out of' that diteh? 
A- Not ov.er four feet;. ,rery close .. 
Q .. Did yo.u see t'.he c.aTule that they sp.oke of,. which was 
tied be.tween the tru.ck. and tracfor ?1 How was the truck and 
tractor :fastened together·! 
A. Cabie.. 
Q. Did· you see that caole f 
A .. Yes,.. . 
Q .. De y;ou know: who fastened the: cable. to th~ bactor and 
the.i truck?. 
A. No, I cannot say~ 
.A .. You. are. sure it was. fastene.d?.· 
A.. Oh, y.e.s .. 
Q. Could you tell this jury if you are going to fasten a 
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cable to your truck, where would be the natural place to 
fasten that cable Y 
Mr. Ball: I do not know as there could be anv natural 
place. 
Q. How far did the rear end of the truck extend back over 
the wheels? 
A. Something like that, I would say, (indicating) two and 
a half feet. 
Q. The cable was not fastened to the body of the truck, 
was itY 
A. I always put it in the cross-bar, right at the rear of 
the frame, cross-bar. 
' Q. What do you mean by that, 
page 67 }- A. The frame g·oes back like this, (indicating) 
and it is across here. 
Q. How far is the cross-bar that you speak of from the 
rear end of the truck body? 
A. I would say not over 18 inches, I would not think. 
Q. So that the truck body extended eighteen inches over 
the thing that you described a minute ago 7 You tell this 
jury, assuming that that cable was twelve feet long, how do 
you explain to the jury that th~re was only a difference of 
four feet between the rear end of the tractor and the rear 
end of the truck? 
A. The cable was doubled. 
Q. Just make it clear to the jury what you mean by the 
cable being doubled? 
.A.. Run over the cross-bar and hooked back in the ring, 
aucl slipped down through it to hold it to the tractor. 
Q. And that is the way that truck and that tractor were 
held together by that cable Y And the cable was doubled, 
and went from one to the other and back? Now, Mr. Wines, 
what if anything could you have done that you did not do 
that would have kept your truck from running· on that tractor 
when you got out? · 
A. Well, I had no idea he was going to stop, and I thought· 
he would keep on until I got out of the ditch; whether he 
stopped or whether my truck picked up speed when it rolled 
out of the ditch, I cannot say. 
Q. That is the way it happened, whether his truck stopped, 
or whether your truc.k picked up speed when it got on solid 
ground¥ 
•.. 
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.A .. Yes. 
page 68} Q. When you were sitting in that truck, going 
back-I believe that truck has ~ cab on it., is that 
trueY 
~ Yes. 
'Q.. When you are sitting there you are facing the opposite 
direction in which you are going¥ 
A. Yes. . 
Q. Did you have any time to be looking around, or did 
you give your entire attention to that truekY 
A. I looked baek out of the door. Mr. Light was right 
behind me, and I could not see him. 
Q. Did you hear anybody hollering to you to stop? 
A. I was practically stopped when.I heard anybody holler. 
·Q. Did hear them holler Y 
A. I was already stopped. Mr. Light had evidentl:9 done 
hit the truck, and he hollered. 
Q. Did you hear any hollering before the truck and the 
tractor came together? 
A. No, sir. 
Q. And not until after the collision did you 11ear this. 
hollering? 
A. Yes, sir. 
Q. What did you do when you got out there Y 
A. I got out, and went around back, and it hit Mr. Light 
on the leg·; hit the steering wheel, and bruised his leg, and 
the other truck had been up and unloaded, and he taken Mr. 
Lfo·ht on to the house. Q. l}fr. Campbell Y 
A. Yes, sir. 
'Q. He took Mr. Light on to the house t 
page 69 ~ A. Yes, sir. 
A. (Continued). Mr. Ellison helped me on that 
truck, and he went on around with me to unload. 
Q. And you unloaded and ca.me on back? 
A. Yes, sir. 
Q. Did you go back . to Front Royal, and make anothe1· 
load that afternoon? 
A. Yes, sir. 
Q. Mr. Campbell come back with you on that tripT_ 
A. Yes; he was ahead of me. 
Q. He came back and unloaded? 
A. Yes, sir. 
Q. Did you go to see Mr. Light that afternoon 1 · # 
A. Yes, sir. 
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Q. Was that when you got this receipU 
A. Tha.t is w.hen I g,ot Qne. of them. Mir. Ellison sigµed 1 
the fiiJ"st one .. 
Q. Did you have any conversation with Mr. Light Y 
A. .. Yes, sir. 
Q. Tell the j;a~y ex.actly what happened in that. conirnrsa-
tion f · 
A. Simply told Mr. Light how sorry I was about the: acci-
dent, and. he said he knew it was not my, fault; that I would 
not have done it for anytlwl~,if I could liav.e helped. it,. and he 
E\Sked if Walt.on would fix. tne tractor back up;, wanted to 
know if they had insurance. I told him yes, they had to, have 
that. 
Q. How lQng, we1:e you. there f 
A. Oh, just a few minutes. 
page 7.0· } Q, •. Where; did ¥on . see ·Mr-. Li'g,ht. t-
A. I went- to liIS house-. 
Q .. Was he in bed Y 
A. No, sir1 out on the porch. Q. Was he fully dressed f 
A.. No,. just. had on a shirt;, had ona: of. his. l~gs. bandaged 
up. 
Q. In a chair on on the cotf 
A. I think he was in. a chair., . 
Q ... ·But, for the information that you. g,of. from J\fr. Light 
as. to where .. this lime was to go,. would. y,ou. ha.v:e any lmowl-
edge aJ all as to wli.ere it: was to. go,. except to the bamt 
.A.. No, sir. 
Mr. Ball: I object to the form of that question.. Tbfs man 
has n_ot said aJJ.ith.ing about. taking, any. lime to the barn. 
Mr .. Garrett:. 
Q·~ What were. your instm;wtions: about d'eliv.e.ring the lime 1. 
Objection by Mr. Balt 
1\ifr. Bali': Tliat has nothing to do witll it .. 
Mr. Garrett:. 
Q. Where were you directed to. dehve1r tha rune 6l 
A. To the barn-yard. .. ~ 
Q. And under what circumstances did von und"ertake to 
deliver it Y .. 
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A. Told us i~ we could get it to where the customer wanted 
it, put it where they wanted it. 
Q. And you then had instructions from the main office as 
to where it is to go T 
page 71 r A. If he wants it in a certain field, if we can· 
get it there, we take it there. 
Q. You are not supposed to take it in mudholes, if you 
cannot get through Y 
A. No, sir. 
Q. You would not do that on purpose, would you Y 
A. No, sir. 
Q. Does that look like the cable that was used¥ (Exhibit-
ing cable to witness). · 
A.. Could possibly be. 
Q. Does that look like the cable that was used? 
A. Yes, I g11ess tl1at is the cable as far as I know. A lot 
of cables look alike, you know. 
CROSS EXAMINATION. 
By M:r. Ball: 
Q. Mr. Wines, of course, your business was to deliver the 
lime? 
A. Yes, sir. 
Q. And you were actiTig as nn employee of Mr. ·walton, in 
doing thaU 
A. Yes, sir. 
Q. As his Agent Y Is that rig·ht Y 
A. I was in his employ. 
Q. And he directed you to deliver that lime to that farm? 
A. Yes. 
Q. And what was your instruction when you delivered to 
a customer? 
A. To deliver it in the field if the customer wanted it in 
the :field; please the customers if you could. . 
Q. You did that for these cus~omers and other customers. 
. A. Yes, sir. . 
page 72 r Q .. You are also Mr. Walton's brother-in-law·f 
A. "Y'es,-sir. , 
Q. On that part~cular day, you got down tl1ere about half 
past nine or ten o'clock! 
A. I would say so. 
Q. When you saw these ~;entlemen, Mr. Ellison and Mr. 
Light, they were at the barn, and you asked them where to 
put the lime 7 
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A. Yes, sir. 
Q. Had it been raining anyY 
A. I do not think it had for a few davs. 
Q. What was· the condition of this field you were going 
into? 
.A. Been plowed, and .the corn was up. 
Q. You say it had not been raining that day or the day 
before? 
A. I do not think so. , 
Q. Wasn't that whole field perfectly dryY 
A. Yes.. . 
Q. You would not have attempted ta.king a load of lime 
out in a wet field of young corn Y 
A. No. 
Q. So it wa$ dry that day, ·and the field was dry? 
A. Yes. · 
Q. This little ditch that you came to, you came to the first 
ditch, and looked out, had some stone in that¥ 
A. ·Yes. 
Q. When you came to the second, you got out Y 
A. Yes. 
Q. That is merely a little ditch between :fields, ordinary 
drainage ditch 7 
page 73 ~ A .• Just a ditch. 
Q. Does not lead from a. spring? 
A. Might have been a spring before. It had water in it. 
Q. On that particular day? 
A. Yes, sir. 
Q. Water standing there? 
A. Yes, sir. ~ 
Q. How deep was the cut in that ditch 7 
A. Went down over the axle. 
Q. How wide was it! _ 
A. Very narrow, something like that. (Indicating). 
Q. Did you notice where that water had originated, whether 
it went on up the <:litch or down, or just one little spot? 
A. Did not go down the ditch, where we tried to cross it. 
Q. How long was that wet spot? 
. A .. Something like as far from p.ere to the window. (In-
d1 catmg). . · 
Q. And the ditch itself ran all the way do~n across the 
field, Is that right? 
A. More or less, yes. 
Q. ·was the mud down below where you mentioned! 
? . 
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A. No, it was not muddy, as where I tried to cross it--
could not get out any further, right along the fence line .. 
Q. When you got in the ditch the other truck crossed, 
didn't iU 
A. Yes, they wont down below where I tried to cross, and 
found a place he could get across. 
Q. Didn't be cross a few feet below from where you did! 
· A. Went on down a little bit. 
page 7 4 } Q. How far would you say it was 7 
A. The length of this· room, maybe a little fur-
ther. 
Q You crossed tha.t same ditch again that afternoon, didn't 
you, 
A. Yes, sir. 
Q. You did not have any trouble that time, did you Y 
A .. I crossed it down below; plenty bad enough. 
·Q. Exactly the same ditch Y 
A. Yes, sir. · 
Q. The other truck crossed that ditch twice that day 7 
A. Yes, sir. · 
Q. When you got out and saw that there was mud in that 
ditch! why didn't' you go down where it was dry? · 
A. We n·gured out that was the best place to cross it. Mr. 
Li~ht told me to go ahead. . · 
Q. Why did you figure that if that was the muddiest spot 
in the field, 
A. The other place was wider, down below. 
. Q. The other place was easy to get to? 
A. Not it was not any easier to get to. 
Q. As a matter of fact, didn't you get out and look at this 
place, and say I can get across ~ll right Y 
A. No, sir. 
· Q. You claimed you could not get across there? 
A. I f!aid I did not believe I could. 
Q. Why didn't you look down the ditch a little further, 
and seP. some other spot where you could get across Y 
.A. That wa.s the place that was picked out to go across, 
and it looked just as bad on down. 
page 75 ~ 1Q. Before Mr. Light said anything about you 
going across, you got out, and looked at it Y You 
saw .what it .was T 
A. Yes. 
Q. And you looked clown and saw what the rest of the 
ditch "··as 7 
A. Yes. 
72 Supreme Court of Appeals· of Virginia 
James Wines. 
Q. And you attempted to go across that spot T 
A. Yes. 
Q. When you came back with your load the second time, 
didn't you cross that ditch within twenty feet of where you 
crossed it the :first time Y 
A. It was further down the ditch than that. 
Q. Nobody showed you where to cross the second time! 
A. I had been across there with the first load .. 
Q. Nobody directed you the other time! 
A. Campbell, while Mr. Light went for the tractor. He 
went and picked out the place where they crossed. 
Q. Did your wheels spin in the mud Y 
Y . 11 , I· A. es, sir. 1 1 : 1 •1 Q .. Just went round and round. When the tractor first 
came down there, did it hook to the front of your truck t 
A. Yes, sir. 
Q. You did not take any load off Y 
A. No, sir. 
Q. Although in mud up to the axle, you did not throw any-
thing off~ 
A. Yes. 
Q. After you tried to get it out, you could not pull it out, 
you still did not take any of ihe load off Y 
A. No, sir. 
page 76 ~ Q. Did you get any deeper in the mud by· spin-
ning your wheels? · 
A. No, we saw we could not get out. 
Q. Was the axle down in -the mud, making an impression 
in the mud°l 
A. The differential was right in the mud, about the hubs 
of the wheels. . 
Q. Were they dual wheelsf 
A. Yes, sir.. · 
Q. When he came np there a.nd hooked your track in front 
:first, did yon see that cable attached Y 
A. Same way, hitched up eloset 
Q. Doubled it around it'Y 
A. Yes, sir. 
· Q. ·That made a couple of times, fastened you up· tighi to-
gether Y 
A. Yes, sir. 
Q. When he came around at the baek end, did you get out 
of your truck! 
A. Yes. 
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Q. While they were hitching it, you were back there at the 
back part of the truck 1 
A. Yes. 
Q. Regardless of how it was hitched, full length or doubled, 
you knew exactlv the distance between that truck and that 
tractor! .. 
A. About four feet. 
Q. You knew that the tractor was travelling very slowly Y 
A. He travelled probably as fast as I could. 
Q. As fast as the truck T 
A. I was in reverse, in low gear. 
page 77 ~ Q. How far were you going to pull your wheels 
out of theret 
A.. Until pulled them clear out of the ditch. 
Q. The front wheels clear? 
A. Yes, sir. 
Q. You had no trouble g·etting your front wheels in Y 
A. No, sir. 
Q. In this deep mud they did not sink down enough to 
stop themY 
A. No. 
Q. ·when yon started back you knew he was within four 
feet of the back of vour truck? 
A. Yes. .. 
Q. When your wheels came out over tha.t little rise, they 
eame on abRolutely dry ground, didn't they? 
A. Yes, sir. 
Q. You knew it was dry ground? 
A. Yes, sir. 
Q. ,vny didn't you throw it out of gear the second you 
llit that dry ground? 
A. I figured he would keep going until I got the front 
wheels out. 
Q. You knew you would take a ·heavy lurch, didn't you? 
A. Yes, sir. 
Q. Did you do anything to slack down a.t all? 
A. As soon as the front wheels got out I tried to stop it. 
Q. You kept the juice on until the front wheels were out 
of the ditch? 
A. Yes, sir. 
Q. Did you look at that tractor after tbe aooidentr 
A. Yes, sir. 
Q. The seat was broken and thrown up against 
page 78 ~ the steering wheel, wasn't itY 
. A. Pinned up against the steering wheel. 
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Q. Look at that steering wheel. Isn't that the steering 
wheel Y 
~...A. I could not say. The steering wheel was bent also. The 
seai:came right up against it and bent the wheel 
Q. il)id you notice that wheel? 
A. That was also bent. 
Q. As a matter of fact, the rear end of your truck had 
climbed clean up on the wheel of the tractor? 
A. Yes, sir. 
Q . .And you had hit it hard enough to do all that damage? 
A. No, when my front wheels went down in the ditch, must 
have stopped. The front end was down in the ditch; the hind 
end was sitting up some. 
Q. Two feet from the axle Y 
A. I do not know; something li;ke that. 
Q. You claim that he got off the tractor, and that had all 
taken place .before you heard anybody holler 7 
A. Yes. . 
Q. What did they holler at after you stopped your truckY 
A. They just hollered to stop. Mr. Light said, why didn't 
you stop that thing. 
Q. What did you tell him? 
A. I told him I stopped just as soon as I could get out. 
Q. As a matter of fact, didn't you hear both Mr. EJlison and 
Mr. Campbell hollering ·before you stopped Y 
page 79 ~ A. No, sir. 
Q. You claim they did not start hollering until 
after you stopped? 
A. If they did, I did not hear them. I did not hear them 
hollering. · 
Q. Were not they right along aside of you Y 
A. No, I do not thi:µk they were. I imagine they were in the 
rear. 
Q. You recall where they were? 
A. When I got out they were at the rear of the truck. 
Q. As your truck came out it picked up speed? 
A. Came on out of there. Mr. Light stopped. 
Q. Are you saying that from what you remember, or just 
trying to figure out how it happened? 
A. From what I remember of the accident. 
Q. You remember whether you did or did not pick up speed? 
A. Naturally picked up speed when I hit the dry ground. 
Q. You recall it picked up some speed? 
A. Yes, sir. . 
Q. You kept your gas on until the front wheels had crossed f 
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A. Stopped as·· soon as the front wheels came out ot -the 
ditch . 
. Q. .And didn't yon have your gas on when you came· out of 
the ditch, and had it on-(broken off). 
Objection by Mr. Garrett. 
Q. Did you put all the gas you could put on 1 
A. I had enough to keep the wheels going . 
. ~, .Djdn't you have it pressed down pretty near to the floor'l 
A.' Naturally when you are trying to get out of a place, you 
have to give it gas. 
Q. I am asking what you did. You did have it down all you 
could? 
page 80} 
A. I was trying to get out of the ditch. 
Q. That is the best answer you can give to that? 
No answer was giv~n to the above question. 
Q. The first thing he asked you was why you didn't stop, 
wasn't it? 
A. Yes. 
Q. Did you feel the jolt of the truck when it hit that tractor 7 
A. No. sir. 
Q. Didn't feel it at all? Didn't feel it at all when it first hit 7 
A. No. 
Q. I understood you to say it was hooked to this cross-bar. 
Q. What is that, a piece of iron 7 
A. Yes, something like that. 
Q. You see who hooked that. 
Q. Did you see about the hook? 
A. Got a cable; they doubled it up; the hook was hooked 
into the ring, and the bolt slipped down through. 
Q. How was it hooked to the truck?. Wrapped around the 
cross-bar! 
A. Yes, just over the cross-bar. I did not think it would go 
over it. 
Q. Is it a solid piece of iron 7 
A. No, not solid. 
Q. Was the other end of the ring, was that over at the 
tractor? 
A. Pulled the hook clear back to the tractor. 
Q. How far back was it? 
A. I do not know. As well as I can remember, this is the 
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way the cable was hitched. Like th~t, (indicating) and then 
he had it hooked like that. (Indicating). 
Q. Well, now, which piece do you mean was at the cross-
. bar? 
pag~ 81. ~ ·, A. I do not know; probably the center. 
Q. How long were you pulling there before you 
got out and started hack? · · 
A. Little slow getting staxted; came right on out. 
Q. You waited until you felt him pull? 
- A. Yes. 
Q. When was it that you looked out of the door of the cab, 
to look back, where were you then t 
A. Just starting out. 
Q. Had you come out of the ditch then Y 
A. No. 
Q. Did you have your gas on when you looked out the door'! 
A. Yes. 
Q. Were you still looking back when you crune out of the 
ditch? 
A. Yes. 
Q. Were you looking back when you hit Mr. Light? 
A. No. ·when the front wheels rolled out of the ditch I 
stopped. I felt him jerk. 
Q: Did you ever look back until your front wheels came out Y 
.A. I had to watch where I was going .. 
Q. What "1ere you looking for, if you could not see him? 
.A. Just to see where I was going. 




a witness, being first duly sworn, says : 
DIRECT EXAMINATION. 
By 1\fr. Lucas: 
page 82 ~ Q. Your name is Mr. CampbeU 1 
A. Yes. 
Q. What are your initials f 
A. J. F. 
Q. How old are you! 
A. Twenty-four. 
D. L. Walton v. Rumsey LigJh 77 
~ 
James Canipbell. · ~ 
Q. How long have you b~en employed by Mr. Walton Y 
A. I am not employed by him right now, but I was employed 
for four years. 
Q. Up to the time of this accident in question Y 
A. Yes, sir. 
Q. Directing your attention now, to the 6th day of June, 
· 1940, at what hour on that day did you go over to this White 
l1Jlephant Farm Y 
A. Around ten o'clock in the morning, I would say. 
Q. Who accompanied you, if anyone! 
A. Mr. Wines. 
Q. Were you in separate trucks? 
A. Yes, sir. 
Q. ·when you got to this farm, who was the first person that 
you saw there? . 
A. Mr. What is his name? 
Q. Mr. Light Y 
A. Yes, sir. 
Q. What was said, if anything, as to where you and Mr. 
Wines should unload the lime, by Mr. Light, when you arrived 
at the farmf 
A. He just got in the truck with Mr. "\Vines, and showed us 
where he wanted to dump the lime. 
page 83 ~ Q. Mr. Light got in the truck with Mr. Wines? 
A. Yes, sir. 
Q. The other man got in the truck with you Y 
A. The other fellow. 
Q. Mr. Ellison? 
A . .Yes, sir. 
Q. How lorig was Mr. Ellison in the truck with you. up until 
the time of this accident? 
A. He got out of the' truck the same time we stopped at the 
place where Mr. Wines got stuck. 
Q. What conversation, if any, did you hear ·between Mr. 
Wines and Mr. Light at that timeY 
A. We stopped at the ditch. Mr. Wines said he did not 
think he could get through there, and Mr. Light said if he got 
stuck he had something he could pull him out with. 
Q. Who was there other than yourself, Mr. Wines and Mr. 
Light? 
A. The fell ow in the truck with me~ he was around there. 
Q. You think that statement, Mr. Light said he had some-
thing to get him out, was that made in the presence of Mr. 
Ellison? 
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A. I ·could not say exactly it was. I do not know how close 
he was at the time. 
Q. Mr. Light said I have got something to get you out if you 
get stucki · 
A. Yes, sir. 
Q. Whathappened? 
A. He started to go across the ditch arid got stuck. 
Q. ,Vhat is the length of this ditch Y 
page 84 ~ A. The ditch was not so awful long. I went down 
below where Mr. Wines got stuck, and crossed. 
Q. You crossed one portion of the ditch in safety¥ 
A. ·Yes, sir. 
Q. What was the condition of the ~oil at the place where Mr. 
Wines got stuck? ·was it wet or dryl 
A. Wet in the place where he got stuck. 
Q. Are you sure of that? 
A. Yes, sir. 
Q. Was it just soggy or a dry spring through there 1 
A. Drain; just a small ditch. 
Q. Who attempted to go across the ditch first, you or Mr .. 
Wines? 
A. Mr. Wines. 
Q. Mr. Light said he ha.d something to get him about he had 
something to get him outY When he got stuck, what did Mr. 
Light do? 
A. Went back to the barn, and got the tractor? 
Q. What occurred f 
A. I went on and dumped my load, and waited for him to 
come back to the truck. · 
Q. Hooked to the front, and could not pull it out; went 
around and hooked to the back of it. 
Q. Does that look to you to be the same cable, which was 
used? 
A. Looks something like it. 
Q. How was it hooked up Y 
A. It was only that long, about four feet, (indicating), be-
tween the truck and the tractor. 
Q. You notice whether it was hooked double or single Y 
A. Hooked double, because it was not over four 
page 85 ~ feet. 
Q. Yon are certain the back ends of the tractor 
and truck were not over four feet apart? 
A. Yes, sir. 
Q. Who hooked that up? 
A. I do not know exactly; I could not say .. 
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Q. You did noti 
A. No, sir. 
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·Q. Where were you standing when Mr. Light began to pull 
on the back of the truck t 
A. On the right of Mr. Wines' truck, near the front. 
Q. Where was Mr. Ellison at that time f 
A! I do not know. 
Q. Were yoJI in a position where you could see what hap-
pened, if anything, at the back of the truck Y 
A. I could not say, Mr. Lucas, exactly; I could not tell. 
Q .. At what speed did the truck come out of this ditch Y 
A. He was trying with his motor to get out. Of course, 
when he got out on hard ground it caught up more speed. 
Q. Was the truck in reverse, or not f 
A. Yes, sir. 
Q. You only have one speed in reverse 7 
A. Yes, sir. 
Q. Low or high speed f 
A. All depends. You can speed it up if you want to. 
·Q. It is simply low gear, or second gear Y 
A. I would say second gear. 
page 86} Q. How far out of that ditch did Mr. Wines' 
truck go? 
A. He pulled his hind wheels out, and his front wheels had 
just got out of the ditch when it stopped. 
Q. You are certain of that! 
A. Yes, sir. 
Q. Did he go backwards any more after that 7 
A. N1o. sir. . 
Q. What is the distance from the front wheels to the rear 
wheels, approximately, if you knowY 
A. I W;ould say about eleven feet. 
Q . .You are sure he did not go any further back than that t 
A. Yes, sir. 
·Q. What happened to Mr. Light! 
A. The first I saw, he was down off the tractor. 
Q. Was he or not, down off the tractor before Mr. Wines 
got out of his cab Y 
A. He was on the ground when Mr. Wines got out of his cab. 
Q. Did Mr. Light go to his house by himself, or did anyone 
take him? 
A. I took him home. 
, · Q. How did you take him? . 
A. He got in the cab of the truck with me. 
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Q. Did you do anything toward extrfcating Mr. "\Vines when 
lie was in the ditch, before the tractor was brought down 1 
.A. I tried to push him out with my truck. 
Q. In :(ront or back Y 
.A. I b:a,cked the back of my truck against the back of his. 
· Q. Did you make any time with it? 
page 87 ~ .A. No, sir. 
Q. What did Mr. Light say, if anything about the 
accident, when you took him homef : .... o 
.A .. Nothing as I can remember. 
Q. Did you hear him say anything at the time he was hurt,. 
immediately after, when the truck and tractor were down 
there! 
.A. No, sir. 
Q. He did not open his mouth about anything concerning 
the accident? 
.A. Not as I heard. 
Q. What are your instructions with reference to delivery of 
Iimef 
Objection by Mr. Ball .. 
Mr. Lucas: I withdraw my question. 
Q. I believe you delivered some more lime there that after-
noon, did you not Y 
A. Yes, sir. 
·Q. How was it that it was soft to cross one portion of the 
ditch,_ and it was not to cross the other portion? 
A. It was not enough water to make it wet down where I 
cross. 
Q. Then the ditch, was it dry or wet that day, the surface, 
the soil, was it wet generally, or just iri the ditch Y 
A. Just in the ditch. 
Q. You remember making any sign to Mr. Wines, or sug-
gesting that he cut the motor off and stop the truck Y 
A. No, sir. 
Q. You did not hear anybody holler at him Y 
A. No, sir. 
page 88 ~ Q. Did he or did he not stop that truck when he 
got traction, as quickly as any ma.n could stop it Y 
A. He stopped it as quick as he could. 
Q. You think that is as quick as any driver could have 
stopped it, 
A. Yes, sir. 
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Q. Do you recognize that slip pf paper, what it isl 
A. Yes, sir. 
Q. Whatisit? 
A. For delivering the lime that day. 
Q. Is that your signature on there? 
A. Yes, sir. 
81 
Q. This is what purports to be Mr. Light's signature on the 
other? 
A. Yes, sir. 
Q. Is that a similar paper to what you desci-ibed Y 
A. No, sir. 
Q. ""\Vhat is that piece of paper? 
A. The same paper, but this is not the same signature. 
Q. It is a receipt, isn't it, for lime delivered? 
A. Yes, sir. 
Q. Does your name appear on there? 
A. Yes, sir. 
Q. Whose other name appears there f 
A. Rumsey Light's. That is not the signature on the other. 
Q. Two signatures made by the same man though? 
A. No, I believe a different man signed that. 
Q. Somebody else wrote Mr. Light's name down on here? 
A. Yes, sir. · 
Q. Wnich one did Mr. Light write? 
page 89 ~ A. This one. (Indicating). 
Q. You see him write that? (Indicating). 
A. Yes, sir. 
Q. You did not see him write the other? 
A. No, sir. 
Q. How do you know anyone other than Mr. Light signed 
the other one? 
A. I give him one at the house, and I do not know who could 
have signed it. 
Q. He- could have signed it as far as you know, in your 
absence, couldn't he 7 
A. Yes, sir. 
Q. What are the dates of these two receipts? 
A. ,Tune 6, 1940, June 6, 1940. 
Q. This is a receipt for what Company or what employer Y 
A .. Riverton Lime and Stone Company. · . 
CROSS-EXAMINATION. 
By Mr. Ball: 
Q. This 'Riverton Lime and Stone Company is simply the 
weigher, is it Y 
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A. No, that is where the lime came from. 
A. All these tickets showed it was Walton doing the truck-
ing? . 
A. Yes, sir. 
Q. That is who you were working for? 
A .. Yes, sir. 
Q.' Working for him that dayY 
A. Yes, sir. · 
Q. Those two signatures, the signature of Rumsey Light on 
that ticket, don't look like the same writing at all? 
A. No, sir. 
page 90 ~ Q. AJ?.d you think different people wrote them 1 
And you only saw Mr. Light write this on here? 
A. Yes, sir. 
Q. You said I believe that Mr. Wine stopped as quick as he 
could. As quick as he could where 1 
A. After he got out of the ditch. 
Q. After the front wheels came out! 
A. No, sir, the back wheels. 
Q. As soon after the back wheels eame out, he stopped! He 
had five tons of lime, ton and a half truck. What did that 
weigh! 
A. Three tons. 
Q. So he stopped as quick as he could get the rear wheels 
out of the ditch? Don't you know he kept his gas on until not 
only the rear wheels were out, but the front wheels were out T 
Did not even cut his gas off, much less put on his brake 1 Is 
that what you meant by your answer! 
A. I cannot quite understand it. 
Q. You testified twice here now, that Mr. Wines stopped as 
quick as he could after his rear wheels got out of that ditch. 
Is that right! 
A. Yes, sir. 
· Q. I now ask you if you do not know as a matter of fact, 
that he did not even cut his gas off until not only his hind-
wheels had cleared the ditch, and his front wheels were out 
of the ditch before he cut his gas off? 
A. I do not know whether he cut if off. I know he stopped 
as quick as any ordinary fell ow could. 
page 91 ~ Q. He was quick to stop as soon as his hind 
wheels got out? 
A. Yes, sir. . 
Q. About this ditch, Mr. Campbell, everything else was dry 
that day; roads were dry, and the fields were dry. Yon w:ere 
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going out over a plowed field with a load going through a corn-
field? 
A. Plowed field; corn was growing in it. 
Q. How long was this mud-hole? 
A. I would say" around thirty or thirty-five feet below where 
he was. · 
Q. That is the only place in that ditch that had a mud-hole 
in it, , · 
A. Could have been above the f enc&; place where he could 
have got stuck. · 
Q. Further down the ditch there was no mud 7 Down below 
from this, there was no mud Y Is that right? 
A. Yes, sir. . 
Q. What kept the water from running on down the hill, and 
making- the ditch wet? 
A. The ditch just stopped there. 
Q. Water in the ditch down where you crossed 7 
A. No, sir. 
Q. None whatever. Was there or wasn't there? 
A. Wasn't for you to stop the truck. It was rough. 
Q. Wasn't any corn planted over it? 
A. No, sir. . 
Q. How far down that ditch did you go before you crossed? 
A. About thirty or thirty-five feet below Mr. Wines. 
Q. What do you mean? Can you point out about how far? 
A. About the length of this room below him. 
page 92 ~ Q. Where you went down to cross? 
A. Yes, sir. 
Q. Where did you cross the second time? 
A. Same place. 
Q. Did you go straight across? 
A. Straight across. 
Q. Where did Mr. Wines cross the second time? ·· 
A. Same place I did. 
Q. When ·Light and Mr. Wines crossed, you looked down the 
ditch, you could see it was dry? · 
A. Yes., sir. . _ 
Q. Didn't Mr. Wines get out and look at the ditch before he 
crossed it? 
A. He did not look at that ditch. 
Q. How do you know he didn.'t look down there? 
A. We were both right there together. 
Q. Did he look at that one T 
A. No, sir. 
Q. You looked down that way 7 
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A. After Mr. Wines got struck. 
Q. As close .as from one end of this Courtroom to the other, 
you could stand-right there and look at it? 
A. Yea, sir.,· · 
Q. How deep was.his wheel in there1 
A. Down about sixteen inches deep, I imagine. 
·Q. Was his axle actually down in the mud 6/ 
A. Yes, sir. 
Q. Was the hub in the mud, would you say Y 
page 93 ~ A. Just axle deep in the mud. 
Q. How wide was that ditch Y 
A. About that wide. (Indicating). 
Q. So that was about eighteen or twenty inches Y 
A. Yes, sir. 
Q. You backed up against him, thinking you could back him 
out with that five tons of lime, did you Y 
A. Yes, sir. 
Q. Did you try to pull him out at any time? 
A. No, sir~ 
Q. When he came back there with the tractor to hook to it, 
I understand you to say you do not remember where you were 
at that time? 
A. I was standing right there. 
Q. See it hooked in front firstT 
A. Saw it hooked in front of the tractor. 
Q. How did they have the cable hooked on in front of the 
tractor! 
A. I do not know exactly. 
Q. Didn't you notice? 
A. N.o, sir. 
Q. Were not you there f 
A. Yes, sir. I did not help to hook the cable. 
Q. Didn't you look at the others while they were hooking 
it? 
A. Not particularly. 
Q. Didn't notice at all how that was hooked T 
A. No, sir. 
Q. Would you say the tractor was within three or four feet 
or four or five feet when it was hooked on in the front 1 
· A. I would not say. 
page 94 ~ Q. Was it at full cable length 7 
A. I could not say. 
Q. You remember what you were doing while that was 
hooked on? 
A. I was ·not just up close to the front of the truck. 
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Q. Were you back at the back part then f 
A. I do not know exactly, but I was not up at the front. 
Q. When they were working on the front, were you back at 
the back! 
A. I do not remember how it was hooked in front. 
Q. Going back to the back, you saw him take the tractor 
around and hook up to the back of the truck 1 
A. Yes, sir.· 
Q. Where did he cross the ditch to bring the tractor back 
there? 
A. Just back of Mr. "\Valton's truck. 
Q. Did he have any trouble getting across at all '1 
A. Not with the tractor. 
Q. "When he backed up there to the truck, just about where 
were you standing 1 
A. I was standing at the right corner of the truck. 
Q. Back of the truck f 
A. Yes, sir. 
Q. Did you notice somebody who hooked that truck up to 
the tractor? 
A. Mr. Light and Mr. Wines was back there. I do not know 
which one hooked it up. 
Q. The two drivers were the ones hooking it up! 
A. Yes, sir. I do not know whether they doubled it or not, 
when they started to pull. 
page 95 ~ Q. Didn't you notice Mr. Light had his tractor 
out very quietly until he came to the point where 
the cable was stretched? 
A. I saw him to the front of the truck. 
Q. I understood you to say you did not know whether that 
cable w·as doubled or not when hooked on to the back of the 
truck. Is that right. 
A. Yes, sir. 
Q. Don't know which end it was, on, truck end or tractor 
end? 
A. No, sir. 
Q. How is it you remember so closely they were within four 
feet of each other? 
A. I happened to glance back at the time he started to pull-
ing. 
Q. How far away were you then? 
A. Right at the right door of the truck. 
Q. Up ·by the cab, wasn't iU 
A. Close to the front, yes, sir. 
Q. Could you see the tractor from there? 
A. I could see a part of it, yes, sir. 
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Q. What part Y 
A. The left back wheel. 
Q. Was that before they had started f 
A. Just when they were starting. 
·Q. As they started Y 
A. Yes, sir. 
Q. Did you see the truck when it hit the tractor f 
A. :No, sir. 
Q. Where were you looking then f 
A. They had gone on back past me then. 
page 96 ~ Q. Did you hear it hiU 
A. Not exactly. From the sound of the motors 
you could not tell when they hit. 
Q. When they hit, had Mr. ,valton cleared the ditch with 
his front wheels before they hiU 
A. Yes, sir, just got out of the ditch. 
Q. Before he touched the tractor? 
A. I do not know about that. 
Q. Didn't you hear anybody holler at all? 
A. No, sir. 
Q. You did not holler t 
A. No, sir. 
Q. You did not hear Mr. Ellison holler? 
A. No, sir. 
Q. Mr. Light? 
A. :No, sir. 
·Q. Nobody hollered around there? 
A. I never heard anv. 
Q. .You would· have heard them if they hollered f 
A. I do not know, from the sound of the motor. 
Q. How close were you to Ellison? 
A. I do not lmow. 
Q. Wasn't he on the same side with you? 
A. I do not lmow. 
Q. You remember seeing him after they hooked up? 
A. Not after they hooked up. 
Q. Remember seeing him when they were hooking up? 
A. He was standing right close to me then. 
page 97 } Q. After the truck.· came to a full stop, you did 
not hear anybody holler, did you? 
A. No, sir. 
Q. It sounded to you like Mr. Wine~ had his gas on, put all 
he could on, as he came out of there? 
A. Yes, he was getting it started. 
Q. After it hit the dry ground it gained speed as it started 
on back, didn't it? 
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A. That is right. 
Q. When the two cars collided, the gas was still on, and you 
are not certain whether you heard the collision Y 
A. The tractor motor was louder than the truck motor. 
Q. Could you tell whether the tractor was still moving¥ 
A. No, sir. 
Q. You lmow its motor was still running! 
A. Yes~ sir, still running. 
RE-DIRECT EXAMINATION. 
By Mr. Lucas: 
Q. You say you saw Mr. Light sign one of these tickets? 
A. Yes, sir .. 
Q. And did not see who signed the other f 
A. No, sir. 
Q. Do you mean to say Mr. Rumsey Light did not sign the 
other! 
A. I do not know whether he did or not. I give it to him on 
the porch.. 
Q. This last one you did not .see it signed, was. 
page 98 ~ that after the accident? 
A .. Yes, sir. 
Q.. He was very much hurt at that time wasn 1t he Y He· 
was at the house? 
A. Yes, sir. 
Q. You took him home in your truck? 
A. Took him to the barn. 
Q. If Mr. Light signed this last one, it was after he was 
hurt? 
A. Yes, sir. 
Q. You do not know who signed it Y 
A. No, sir. . 
Q. You do not mean that Mr. Light did not sign it? 
A. No, sir. . . · 
RE-CROSS EXAMINATION. 
By Mr.·Ball: 
Q. Where was Mr. Light when he signed the first one, be-
fore the ~ccident, or afterY 
A. I met him up at the barn. 
Q. After the accident T 
A. Yes, sir. 
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Q. The second ticket was signed at his home late in the 
afternoon¥ 
A. Yes, sir. 
Q. You gave it to somebody at his house! 
. A. I gave·· it to Mr. Light. He was on the porch. 
Q. Did. he give it to somebody else V 
A. I do not know. I still stayed in the yard. 
page 99· ~ D. L. WALTON, 
a witness, being first duly sworn, says : 
DIREC':r EOCAMINATION. 
By Mr. Garrett: 
Q. Your name is what? 
A. D. L. Walton. 
Q. How old are you, Mr. Waltonf 
.A. 43. 
Q. Where do you live Y 
A. Front Royal. 
Q. What is your businessf 
A. Trucking business. 
Q. You have heard about the trucks that took some lime 
down to the Norman and Harding Place, driven by Mr. Wines 
and Mr. Campbell! Were they in your employ? 
A. Yes, sir. 
Q. You have a contract with the Lime Company to deliver 
~, . 
A. In a certain way we do, yes. 
Q. Pursuant to the contract you were to haul this lime Y 
A. Yes, sir. 
Q. How long has 1\fr. Wines been in your employ? 
A. I judge around four years. 
Q. Mr. Campbell says he was not with you now, but was for 
how longf 
A. Probably around five years. 
Q. Mr~ Walton, when you send these men with your trucks 
and the lime for delivery, what instructions, if any are they 
given in respect to the carrying out of the undertaking. · 
Objection by Mr. Ball: 
pag·e 100 ~ Mr. Ball: The man who had the accident has 
already testified what his instructions were. 
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(.A.t this point the jury is taken out of the Courtroom.) 
Mr. Ball: They have already introduced 1\ilr. Wines, who 
was in charge of that particular truck, and he testified his 
instructions were to carry lime to the customer, and if he 
could, take it wherever the customer would say. 
Mr. Lucas: He said that he was not supposed to take it to 
hazardous places. 
Mr. Ball: My objection is it has been gone into. The driver 
has testified what bis instructions were. We practically know 
what he is g·oing to testify to, and I do not think they should 
be permitted to put this g·entleman on to contradict him. Evi-
dently left to his discretion to determine whether he could 
accommodate the customer or not. 
Mr. Lucas: To be frank with ihe Court and myself, we 
feel we have a right to show the status existing between the 
employer and employee. 
The Court: Anything in your grounds of defense on the 
subject? 
Mr. Lucas: Yes, sir, beyond the scope of his employment. 
Mr. Garrett: We are not undertaking to con-
page 101 ~ tradiet our own witness. We are undertaking to 
show the instructions under which _he is acting, 
and the question is what was the truth about his instruc-
tions. 
The Court: Put this witness on the stand and he can tes-
tify that he did have instructions. 
Mr. Garrett: He is not under the contract. The Riverton 
Lime Company is under obligation to deliver the lime, and 
they have a contract. The plaintiff himself says that he and 
Mr. Harding signed .the contract for the purpose of getting 
this lime. Under that contraet the Lime Company employs 
the truck man to furnish the truck and to make the delivery. 
Now, in making- this delivery, ,the question that is before the 
jury is whether when he g·ave this man instructions to de-
liver this li:r~1.e to the barn, in the absence of anything· else. 
That is the transaction. You take it to where he tells vou 
to take it in any reasonably safe place, that is not hazardous. 
The Court: Who is going to be the judge? 
Mr. Garrett: The facts before this jury are for their de-
termination. We are entitled to introduce the evidence to 
show what the instructions were, whether this is acting in 
the scope of employment or not. 
The Court: He testified what his instructions were, and you 
contradict him? 
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Mr. Garrett: We do not intend to contradict 
page 102 ~ him. · 
· The ,Court: Just exactly what do you expect 
this witness to-
Mr. Garrett: 
Q. Mr. Walton, in sending these men out with your trucks, 
do vou give them instructions as to what they are to do or 
where they can make deliveries' 
A. We give them instructions to go to the farm-yard. 
Q. What about going beyond . the farm-yard Y 
A. If they go beyond somebody else has to give them in-
structions for that. 
Q. Are tliey not carrying out your instructions if they do 
go beyond? 
A. Yes, sir. We do not want them to go into any hazardous 
places. 
Q. If a farmer wanted it delivered in a ·field, in a safe 
place, would you object to iU 
A. No, sir, not if it is a safe place. 
Q. But the designation of the route, and selection of it 
would be at the risk of the farmer? 
A. Yes, sir. 
Mr. Ball: Mr. Wines said his instructions were to go to 
the barn-yard and put it where the customer wanted it-
where he wanted it, and supposed to take it there. Mr. Gar~ 
rett asked him the question, '' Are you s1tppose to run it into 
a mud.hole?" and he said, ''No". The man's instructions 
were to go to the barn-yard, if the customer wanted you to, to 
take it to the field. The man has direct specific instructions 
to accommodate the customer, and to go to the 
. page 103 ~ field if the customer wants it there. He gets 
stuck. It is a matter for him to decide, whether 
he should go on to the field. 
The Court : The testimony has already been· given in. I 
will hear you gentlemen on tomorrow morning on the sub-
ject. 
The Court: Do you want to argue this matter? 
Mr. Garrett: I have an authoritv here. 
The Court: I am ready to hear it and ready to rule on it. 
Mr. Garrett: You have looked it up? . 
The Court: Yes. 
Mr. Garrett: Under the circumstances, I cannot change 
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your honor's mind, but I have got my authorities. I am per-
fectly satisfied in my mind. 
The Court: I do not mean to say that my mind is closed, 
Mr. Garrett. I have looked it up. 
The Court: I think the testimony is admissible Y 
Mr. Ball: We note an exception to Your Honor's ruling. 
D. L. WALTON, (recalled). 
DIRECT 1E~MIN.ATlON. 
By Mr. Garrett: 
page 104} Q. Mr. Walton, when we adjourned yesterday, 
you were on the witness stand, and I was under-
taking to have you tell the jury about the instructions that 
you gave to your driver, Mr. Wines. I will ask you now if 
you can tell what these instructions were T 
A. When we start out, we instruct the driver to take the 
lime to the farmer's farm-yard, which the tickets call for 
the farm-yard, and if they go beyond that we are not re-
sponsible; if they go out in a field, that is the farmer's own 
luck. 
Q. So you are in the trucking business 7 
A. Yes, sir. 
Q. You simply own the trucks, and you are hired to de-
liver the lime that the Riverton Lime Company sends outf 
A. Yes, sir. 
Q. In relation to the Lime Company, is there any limita-
tion as to how far you are to go in the delivery of lime to the 
farm-yardY 
Mr. Ball: That has nothing to do with it, the contract be-
tween him and the Lime Company. How can we be .bound by 
· any contract between. them 7 
Mr. Garrett: We are undertaking to show that this is not 
any touch and go proposition. 
The Court: I do not think that is material. 
The Court: The contract with the Lime Company, that had 
no bearing on what instructions he gave the truck driver. 
Mr. Garrett: We except to that ruling. 
page 105 ~ Q. Mr. Walton, did you ever· have a personal 
· call from Mr. Light, making any demand on you 
for either damages or paying anything? . 
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A. I did not, no, sir. 
·Q. When did you first learn that he was undertaking to 
make a claim against you t 
A. I had a letter from Mr. Hall. 
Q .. I said when f 
A. ·We11, I would not know right off-hand. 
Q. So far as 1-V[r. Light is concerned, he never took the mat-
ter up with you at all? 
A. No, sir. 
Q. You spoke of gi~ing these instructions to make this 
lime delivery. What is the general understanding amongst 
you people of that term, "barn-yard delivery"¥ 
Objection by Mr. Ball. 
The Court: There is no proof that there was any custom 
of thai kind. 
Mr. Garrett: 
Q. In making these lime deliveries, what is the custom Y 
Objection by Mr. Ball. 
Mr. Garrett: 
Q. In de.aling with the farmers, and in your experience like 
these deliveries you have spoken of, l1aving given these men 
instructions to make barn-yard deliveries, I will ask you to 
tell the jury what is the general understanding of that ex-
pr~ss.ion Y 
Objection by Mr. Ball. 
The Court: Is there any general understa~dingY 
page 106 r Mr.. Garrett: 
Q. Do you know whether there is any cus-
tomary meaning attached to that expression, ''b.arn-yard de-
livery''? 
Objection by Mr. Ball. 
Mr. Garrett: 
Q. Will you answer the question, whether there exists any 
customary interpretation that is understood between the lime 
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seller and the farmer, as to the manner of a barn-yard de-
livery? 
A. The farm-yard delivery. 
Mr. Ball: I object to going on about something, unless he 
knows. 
The Court: Does any such custom exist as to the inter-
pretation of that phrase, ''farm-yard delivery''¥ ! Is there 
any? 
A. Yes, sir. 
'. 
Q. What is it? ~. 
A. A farm-yard delivery is to take it to where they keep 
their implements, might say the barn. On these tickets, they 
check that. When the job is finished the customer signs this 
and sends this back to the Riverton Lime Company. 
Q. What was the custom 1 
A. As far as I can answer, only supposed to haul it to the 
farm-yard, might say the barn. We are not responsible if 
they take it out in the field. 
Mr. Garrett: 
Q. Yon do not assume responsibility to the farmer to de-
liver it in the field? 
page 107 r A. No, sir. 
Q·. In an arrangement of that sort is made, 
after it reaches the destination, that is a matter between the 
farmer and the truck driver f 
A. Yes, sir. 
Mr. Ball: We move to strike all that out. 
The .Court: I overrule the motion. 
Exception noted by Mr. Ball. 
Q. Now, Mr. Walton, the matter of delivering the lime from 
what you call the barn-yard delivery, to the field, how is that 
regulated f If there is any arrangement about that, what is 
it? 
A. The only arrangement about that would be between the 
farmer and the driver. 
Q. You have never been on this farm down here? 
A. iNo, sir. 
94 . Supreme Court of Appeals of Virginia 
D. L. Walton. 
CR,OSS EXAMINATION. 
By Mr. Ball: . 
Q. Mr. Walton, in answer to one of the preliminary ques-
tions about your testimony yesterday afternoon, I believe 
you stated Wines had worked for you about four years¥ 
Q. Been delivering lime to farmers all that time¥ 
A.. I do not know whether he has been delivering all the 
time or not. · 
Q. He had delivered a great deal of lime, hadn't he¥ 
A.. 1Qh, yes. · 
Q. How long hav:e you been delivering for the Riverton 
Lime ·Company? 
page 108 ~ A. I do not know, just when they went in busi-
ness, a new set-up. 
Q. Several years Y 
A. Two or three years. 
Q. Did you deliver for all the lime companies Y 
A. No, this is a new set-up. 
Q. You never delivered any lime until_ two and a half years 
age? 
A. Not that kind of stuff; they did not make it. 
Q. I am talking about agricultural lime, used on farms Y 
A.. I do not know. Of course, we have been in the truck-
ing business since 1929. 
Q. For two and a half years at least you have been de-
livering lime! That's right¥ 
A.. I would not say exact. 
Q. I do not mean the exact day. A.bout two and a half 
years1 
A.. Since it started-had this new set up. 
Q. ~nd Mr. Wines had been one ·of your drivers during 
that time? 
A. Yes, sir. 
Q. .Among his other duties was to deliver lime to farmers °l 
A. Some of it. 
Q. .And he had been delivering lime to farmers during that 
time, or part of it Y 
A. Yes, sir. 
Q. -Campbell had been working for you five years? He 
worked longer than Wines has T Is that right? 
A. Absolutely, yes, sir. 
Q. And he had been delivering lime to farmers! 
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page 109 } Q. Did you ever deliver to this particular place 
before! 
A. I think probably a few loads. . 
Q. Of course, the purpose in your men going to this place 
to deliver the lime, is the sole purpose on this property! 
A. To the farm-yard. 
Q. I said on these premises.! 
A. To the farm-yard. 
Q. How long do you think the farmer would let it stand 
there until he could dump iU 
A. That depends. 
Q. Do you know any of the gentlemen on this juryY 
A. :N'o, sir. _ 
Q. You said that the farm-yard, in the tool-house or barn 7 
A. As far as I can understand it. 
Q. You never put any lime in a tool-house, did you Y 
A. Dump it anywhere around. 
Q. Did you ever haul lime like that and put it in a tool-
house Y 
A. If the man wanted to. 
Q. Did you do it? 
A. If a man wanted it. 
Q. Did you ever do it? 
A. I would not say. 
Q. Put it in the tool-house or barn? did you 7 
A. I would not just recall. 
Q. ·what part of the barn-yard would you dump it inf 
A. Anywhere around the barn. 
Q . .And these tickets call for farm-yard? 
A. With us. 
page 110} Q. Is there a single word on these tickets, show-
ing that? 
A. No. · 
Q. They are the tickets used when hauling! 
A. We have another ticket. 
Q. Where does that go T 
A. They carry it with them. They didn't turn it in. . 
Q. Didn't you say that is the final acknowledgment the 
lime has been delivered 7 
Q. He knows what that is. 
Q. Mr. Wines did not know that. He denied there was 
any such ticket. Have you seen the other tickets f 
A. No, sir. 
Q. These are the tickets that go along with the actual 
load? Isn't that right? 
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A. That is right. 
Q. Each mari that carries a load, carries one of these tick-
ets? 
A. Yes, .sir. 
Q. And. as he delivers that load he gets the farmer to sign 
the ticken, 
A. Yes, sir. 
Q. Is there a single word showing that it is to be put in 
the tool-hop.se, or barn-yard, or anything¥ 
A. I have looked at hundreds of them. I do not think it is 
necessary to look at these. 
Q. Is there anything on any of those that shows thaU 
A. No, that is only our hauling ticket. . 
Q. And all this ticket shows it was delivered, 
page 111 ~ one marked Ashburn, one marked Ashburn, one 
marked Ashburn, delivered to Norman and Hard-
ing, at Ashburn. That is all that is on this ticket¥ 
A. I think it is. 
Q. About this other ticket, I understood Mr. Wines said 
there was not any such ticket! 
Mr. Garrett: I did not examine this witness on any such 
matter in the direct examination. 
The Court: You examined him on the subject of tickets. 
Mr. Ball: 
Q. Do you have that other ticket°! 
A. I do not have it with me. 
Q. Have you seen that other ticket? 
A. I do not get these tickets. 
Q. They come on back to the Riverton Lime Company f 
A. Yes, sir. I do not know whether they come direct to 
the Riverton Lime Company, or not. 
Q. Did not come to you 1 You do not have iU 
A. I do not have it, no, sir, not with me. 
Q. Isn't it a fact that lime that is delivered to farms is 
usually delivered out in the fields, where it is going to be 
spread? 
A. If they can get it there without any trouble. 
Q. And didn't you instruct your drivers to accommodate 
the customers, and if they could, take it where they wanted 
iU 
A. If it was not hazardous. I told them to try to accom-
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modate the customers if they could get it to the 
page 112 ~ fields. · 
Q. Did you tell them to dump the lime any-
where the man designated on this farm 1 1Jidn 't you know 
that was why he had the right to ask the drivers to dump it 
there? 
A. If they take the responsibility. 
Q. Didn't you know it was being dumped that way on 
other farms besides this one, regularly ~1 
A. Yes, sir. 
Q. When did you tell a farmer that was at his responsi-
bility if delivered that way 1 
A. Those tickets call for farm-yard delivery. 
Q. That is not on the ticket. I ask you when did you tell 
a farmer that 1 When did you tell him by word of mouth, or 
any other way 1 
.A.. We tell our drivers. 
Q. Did you ever ten· a farmer that in your life, if so, who 
and wheref 
Mr. Garrett: This man is not a seller of lime, and the con-
tract is with the Riverton Lime Company. 
Mr. Ball: 
Q. Is there any reason in your mind you do not want to 
-answer that question, whether you ever told a farmer it was 
his responsibility if he designated any place? Did you ever 
tell a farmer that? 
A. We tell our drivers. 
Q. That is the answer you give to that question·¥ 
A. Yes, sir. 
Q. Did any farmer ever tell you that was his understand-
ing¥ 
A. We do not go to the farmer. 
page 113 ~ Q. You testified you knew the interpretation 
farmers put on on this. You testified to that 
awhile ago, didn't you t 
.A.. We instruct our drivers. We do not go to the farmer. 
Q. You testified here on oath that you knew the interpre-
tation that the farmer put on the delivery of lime; that they 
put the interpretation it was to be delivered in the barn-
yard. 
Q. What farmer told you that? 
A. That that was his interpretation of that¥ 
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A. I said those tickets called for that. 
Q. You just said the tickets did not? 
A. I said the hauling tickets. 
Q. Where did you get the information on which you base 
your statement, that the farmers are to take the responsi-
bilityY Where did you get that information? 
Mr. Lucas: He said on the tickets. 
A. That is a hauling ticket. 
The Court: The witness testified it was the custom known 
to farmers. 1 
Mr. Ball: He knew the interpretation the farmer put on 
that. 
Q. What farmer told you thaU 
A. Told me on the . ticket. 
Q. You cannot produce any ticket? 
A. Go to the Riverton Lime Company. 
Q. Isn't it a fact you have never talked to a farmer about 
that, and told him that was the interpretation of 
page 114 ~ the Lime Company and yourself? You never have 
had a farmer tell you that? 
A. We do not deal with farmers. We do not deal with 
farmers. 
Q. Is that the only answer you can give to that! 
No answer was given to the above question. 
Q. When did you give Wines the instructions you say you 
gave him? 
A. We give all our drivers the same instructions. 
Q. And your instruction was to go to the farm-yard, and 
find out where the farmer wanted to dump iU Wasn't that 
your instruction? And go to the barn-yard and :find out 
where the man wanted to dump it? 
A. Yes, sir. 
Q. Ancl dump it there where he said, if he could? 
A. As long as w~ were not going· into hazardous places. 
Q. When did you first think of hazardous places? Was it 
when this case came up? 
A. I think so. 
Q. Did you get these men to keep away from hazardous 
D. L. Walton v. Rumsey Light 
D. L. H~alton. 
99 
places? ·when did you .:first mention hazardous places to 
Wines? 
A. They start out on the trips. We have instructions to 
the drivers not to go into any hazardous places with the 
trucks. 
Q. Is that the term you use, hazardous places f Is that the 
wording you use to him Y · 
A. Most the time, it is, yes, sir. 
Q. Who was to be th~ judge of whether a place was hazard-
ous, or not? 
A. The driver or the farmer. 
Q. You did not tell the farmer that, did you Y 
A. We are not dealing with farmers. 
page 115 }- Q. So the man you talked to was to be the judge 
of thatY 
A. And the farmer. 
Q. Well, now, if I understand your testimony, if this man 
had gotten across that ditch it. would hav:e been 0. K., but 
as long as he got stuck in it, it· was not Y Is that right t· 
A. Yes, sir. 
Q. Would yon mind telling· me how long that truck is Y 
A. I believe it has a one hundred and fifty-one inch wheel 
base. It is a '35 Truck. 
Q. And how much an over-hang, how far it extends over 
the wheel or under the wheel base?. 
A. Probahly eighteen inches between the bumper and 
fenders. 
Q. The truck is about twelve and a half feet long, I mean 
the wheelbase Y 
A. Something like that. 
RE-DIR,ECT EXAMINATION. 
By Mr. Garrett: 
Q. How long is the tru~k, the body, length of the truck 
from one end to the other, is what we all would like to know? 
A. I would not know. I would not know. It is a '35 Truck, 
with a dump on it. 
Q. I want to know how much from the hind end of the 
dump to the front end of the bumper? 
A. I understand what you mean by that, but I would not 
know just offhand. · 
Q. Can't you give the jury an idea of what the length is 7 
A. I should know. 
100 Supreme Court of Appeals of Virginia 
Rumsey Light. 
page 116 r Q. ICan't you. tell the jury, giv.e them an idea, 
ten, twelve or fifteen feet Y 
A. I believe 16 feet. I think that is what it is. 
Mr. Garrett: We rest, if Your Honor please. 
REBUTTAL. 
RUMSEY LIGHT, (recalled). 
RE-RE-DIRECT EXAMIN'.A.TION. 
By Mr. Ball: 
Q. Mr. Light, when Mr. Wines was on the stand, he said 
in a conversation with you, on the porch, on the afternoon 
that this accident occurred, you told him, '' It was not your 
fault" . 
.A.. No, sir, there was no such statement made. 
Q. Have you ever told him it was not his fault 1 
A. No. . . 
Q. He also testified that you had a Ford Model A. Tractor T 
A. No, sir, a John Deere Model A. 
Q. Is the lettering on it? 
A. Yes, sir. 
Q. He also testified there was a mudhole there as long as 
from where you were sitting to that windowi 
A. No, sir. 
Q. Was there any mudhole in that place¥ 
A. No, sir. · 
Objection by Mr. Garrett. 
The Court: He testified to that. 
page 117 t Mr. Ball: 
Q. Do you know John Byrnes I 
A. Yes, sir. · 
Q. Did you see him on the day of the accident¥ 
A. Yes, sir. Q. vVbereaboutst 
A. At my home. 
Q. Is he related to you Y 
A. No, sir. 
Q. Related to your wife? 
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A. Might be a little relation to her, first cousin, I believe. 
That would not make him any relation. Might be some 
cousin way down. 
RE"'CROSS EXAl\UNAT]ON. 
By Mr. Garrett: 
· Q. Mr. Light, you have been put on the witness stand to 
deny a statement that Mr. Wines said you made to him about 
the accident, and you were asked to say whether or not you 
said to Mr. Wines, after he expressed his regret at the acci-
dent, that you -knew it was not his fault, or words to th~t ef-
fect? 
A. No, sir, that :was not me. 
Q. You deny you made that statement f 
A. I did not. 
Q. Did you say anything to him about how it occurred t 
A. I asked him why he did not stop, absolutely, yes, sir. 
Q. Did he tell you why f 
A. He said when he got started he kept goi~g. That is 
the statement he made to me. 
page 118 ~ Q. When he got started, kept going? 
A. That is what he said. 
JOHN BYRNES, 
a witness, being :fir~t duly sworn, says : 
DIRECT EXAML.~ATIOiN. 
By Mr. Ball: 
Q. Your name is John Byrnes Y 
A. Yes, sir. 
Q. How old are you f 
A. Twenty. 
Q. Where do you live? 
A. Silver Spring, Maryland. 
Q. You know Mr. Light and Mr~. Light? 
A. Yes, sir. · 
Q. Are you related to either one Y 
A. Mrs. Light. • 
Q. What is your relationship to l\frs. Light? 
A. First cousin. 
Q. Have you worked for Mr. Light¥ 
A. Yes, sir. 
Q. How longY 
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A. Five years. 
Q. Were you working there at the time of this accident T 
A. No, sir. · . 
Q. Whereabouts were you liying at that time? 
A. -Silver .Spring, Maryland. 
Q. You had stopped how long before that¥ 
A. Three or four months. 
page 119 }- Q. Were you at his home the afternoon this 
accident occurred 7 
A. Yes, sir. 
Q. How come you to be there that day? . 
A. I came to borrow some money from my father, about a 
mile below Mr. Light's, and in the meantime I stopped by. 
Q. Did you go down to see where the accident happened Y 
A. Yes, sir. · · 
Q. With whom did you go down there? 
A. Harry EHison. 
Q. Did you look the place over there Y 
A. Yes, sir. 
Q. I will ask you if the tractor was down there? 
A. Yes, sir. 
Q. Was the truck gone? 
A. Yes, sir. 
Q. Did you look at the ditch Y 
A. Yes, sir. 
Q. Was it wet or dryt 
A. Dry. 
Q. ,No mud or water in -it at all? 
A. No mucl or water in it. 
CROSS· EXAMINATION. 
By Mr. Garrett: 
Q. When was that you were there Y 
A. June 6, 1940. 
. r 
Q. When were you asked to speak on that subject firsU 
A. Last night. . 
page 120 ~ Q. Who asked you T 
A. Mr. Light called me . 
• 
D. L. Walton v. Rumsey Light 103 
J. S. Gill.JICK, 
a witness, being first duly sworn, says: 
DIRECT EXAMlNATION. 
By Mr. Hall: 
Q. Please state your name, age and residence and occupa-
tion? 
A. My name is J. S. Gulick. 
Q. Your residence 7 
A. About four miles Southeast of Aldie, supposed to be. 
Q. How far do you live from Mr. Rumsey LighU 
A. Across the country, I suppo_se about two miles; around 
the road, four miles. 
Q. How long have you known Mr. Rumsey Lightf 
A. I 'COuld not tell you exactly, but several years. 
Q. Do you kriow his reputation for truth and veracity in 
the community in which he lives Y 
A. All right, as far as I know. 
Q. Do you know his general reputation t 
A. Very good. 
Objection by Mr. Lucas. 
Mr. Ball: 
Q. Do you· know his general reputation for truth and 
veracity in the c<>mmunity in which he lives f 
A. Yes, sir. 1 
Q. What is iU 
· A. Very good. 
page 121} CROSS EXAMINATION. 
Bv Mr. Lucas: 
.. Q. Who have you ever heard discuss that reputation 7 
A. No, I do not know· that I ever heard it discussed. 
Q. How do you know it? 
A. I have never heard anything against him. 
Q·. What you are talking about is what you think about 
him personally Y 
A. That's it. 
Q. Your personal opinion 7 
A. It is very good; I do not know a thing in the world 
against him. 
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J.M. AKERS, 
a witness, being first duly sworn, s~ys : 
DIRE:CT EXAMINATION. 
By ·Mr. :Hall: . 
Q. Please state your name, age, residence and occupation Y 
A. J. M. Akers, farmer. · 
Q. How far do you live from Mr. Rumsey LightY 
A. About five ~iles, I guess. 
Q. How l_ong · :ti.ave you known him 1 
A. Ten or twelve years. 
Q. Do you know his general reputation in the cqmmunity 
for truth ~nd :veracity! · 
A. Good. 
Q. What is it? 
A. As far as I know I have never heard any complaint in 
any shape, form or manner against the man. 
No cross examination. 
W. C. SAFFER, 
a witness, being first duly sworn, says : 
page :122} DIRECT EXAMINATION. 
By Mr. Hall: 
Q. Your name? 
A. W. tQ. Saffer. 
Q. In what business are you engagedf 
A. Mercantile business. 
Q. Do you know Mr. Rumsey Light? 
A. Yes, sir. 
Q. How long have -you kno:wn him? 
A. I imagine a period of ten or twelve years, or longer. 
Q. Do you know his general reputation in the community 
in which he lives for tr:uth and verMity Y 
A. Yes, ·I know his general ,reputation. 
Q. What is it f 
A. Good. · 
GROSS EXAMINATiiON. 
By Mr. Garrett: 
Q. Your place of business is in I.:.eesburg, isn't it f 
D. L. Walton v. Rninsey Light 
A. Yes, sir. 
Q. How far does he live from you? 
A. I would say about sixteen miles. 
Mr. Hall: That is the case, if Your Honor, please. 
Teste : This 6th day of July, 1942. 
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J .. R.H. ALEXANDER., Judge. 
page 123 ~ CERTIFICATE OF EXCEPTION NO. 2. 
The plaintiff, Rumsey Light, testified upon cross examina-
tion, in substance, that more than thirty ·days after receiving 
his injuries, he called upon Mr. Wilbur C. Hall and requested 
him to make a claim for damages for him from the defend-
ant; that he probably made a full statement of the situation 
to Mr. Hall at the time; but that his injury was worse than 
what they thought at the time; that he probably told Mr. 
Hall what he claimed and what he wanted; that the damage 
to his tractor was twenty-four dollars; that his doctor's hill 
at that time was eight dollars; and that he had been required 
· to spend more than one hundred dollars for help; or an ag-
gregate total of one hundred thirty-two dollars or over; that 
he gave this information to Mr. Hall for the purpose of hav-
ing him communicate with Mr. ·walton. 
The plaintiff objected to this testimony as discussion be-
tween plaintiff and his attorney, and purely a matter of com-
promise between plaintiff's attorney and the defendant. The 
defendant insisted this evidence was competent to ~how what 
was the value of the plaintiff's claim at that time and to show 
the extent of· his injuries. 
Mr. Hall wrote a letter to the defendant, and plaintiff pro-
duced a copy of ·said letter and it was re~ in evidence, and 
it was in words and figures, as follows: 
page 124 ~ 
WILBUR C. HALL 
STILSON H. H ... \LL 
COPY. 
HALL & HALL 
A~rTORNEYS AT LAW 
LEESBURG, VIR.GINIA 
GEORGE F. WEA VER 
Walton Brothers 




We beg to advise that we represent Mr. Rumsey Light of 
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Aldie, :Virginia, whose tractor was damaged and who suffered 
some personal injuries while endeavoring to pull your truck 
out of a ditch. Mr. Light claims the damage to his truck and 
the injuries to himself were the -result of the negligence of 
the driver of your truck. 
Mr. Lig·ht says that after he had pulled him out your driver 
pushed the accelerator down, ran into the back of his tractor 
and also caused an injury to his leg. The damages to the 
tractor amounted to $24.75 and his doctor's bill was $8.00, and 
he lost approximately $100.00 as a result of his inability to 
work. If the matter can be adjusted amicably he is willing 
to settle for the damage to the tractor, his doctor's bill and 
$100.00 which aggregates $132.75. 
Please let me hea.r from you. 
Yours very truly, 
(Signed) WILBUR C. HALL. 
WCH:MA. 
P. S. We might advise that Mr. Light has witnesses who 
can testify to the negligent operation of the truck by your 
driver. 
W.C.H. 
· The court struck out all of the said testimony of the plain-
tiff relating to his then claim for damag·es and the letter of Mr. 
Hall, which by inference detailed his then option of the extent 
of his injury; and the defendant excepted to the 
pa~ 125 ~ ruling of the court. 
Teste : This 6th day of July, 1942. 
J. R.H. ALEXANDER, Judge. 
CERTIFICATE OF EXCEP~ION NO. 3. 
At the close of the direct examination of the plaintiff as a 
witness, the defendant, by counsel, moved to strike out any 
and all testimony as to permanent injury as to the plaintiff for 
the reason that there is no claim of permanent injury to the 
plaintiff, either in his Notice of Motion for judgment or in 
his Bill of Particulars; which motion was overruled bv the 
court and the plaintiff excepted. .. 
Teste : This 6th day of July, 1942. 
J. R. H. ALEXANDER, Judge. 
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Dr. James T. Jackson, a witness for the plaintiff, testified 
that he was the plaintiff's physician and had treated him for 
his injuries, and that in his opinion the plaintiff was perma-
nently injured. The Defendant by counsel, objected to any 
testimony relating to plaintiff's injury being permanent, be-
cause not pleaded, and moved to strike out the testimony of 
Dr. Jackson as to permanent injury. At the close of Dr. ,Jack-
son's cross examination, the defendant renewed 
page 126 } his motion to strike the testimony of Dr. Jackson 
' as to any permanent injury to the plaintiff, upon 
the s~me g_ro~d tha~ no permanent injury was pleaded (page 
32 of Plamtiff 's evidence) ; and the Court overruled said 
motion and defendant, by cotmsel, excepted. 
Teste : This 6th day of July, 1942. 
J. R.H. ALEXANDER, Judge. 
CERTIFICATE OF E;:KCEPTION NO. 5. 
The following instructions granted at the· request of the 
plaintiff and of the defendant, respectively, as hereinafter 
denoted, are all of the instructions that were granted on the 
trial of this cause : 
1. The Court instructs the jury that where the de~endant 
claims contributory negligence on the part of the plaintiff, the 
burden of proof is on the defendant to establish such negli-
gence by a preponderance of the evidence unless such negli-
gence is apparent from the plaintiff's own evidence or can be 
fairly inf erred from all of the circumstances of the case. 
2. The court instructs the jury that you are the sole judges 
of the weight to be given to the testimony of the several wit-
nesses and in determining the same you may consider the 
relationship, business or otherwise, of the witness to the 
parties if the same is proved ; their bias, if any has been 
shown; their demeanor while testifying and ap-
page 127 ~ parent frankness or want of frankness on the wit-
ness stand; their apparent intelligence, and means 
of information; and to give such credit to the testimony of 
any witness as under all tl1e circumstances such witness seem 
to be entitled to. 
3. The court instructs the jury while the burden of proving 
his case by a preponderance of the evidence is on the plaintiff 
this ha.s nothing to do with the number of witnesses. Pre-
ponderance of the evidence merely means the evidence that 
is more satisfactory and convincing to the jury. 
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4. The Court instructs the jury that this action is based 
on alleged negligence on the part of the defendant acting 
through his agent engaged in the operation of his truck. By 
negligence is meant the doing· of something which under the 
circumstances a man of ordinary prudence would not do or 
the failing to do something which under the circumstances 
of ordinary prudence would do. If you believe from the ·evi-
dence that , under the circumstances which the jury regards 
as proven in this cause, the defendant's agent in charge of 
his truck failed to use ordinary care in the operation thereof 
and was neglig·ent and that as a result of sue.h negligence 
the plaintiff was injured without fault on his part you will 
find for the plaintiff. 
5. The Court instructs· the jury that it is the duty of the 
·defendant's agent in charge of his truck to keep the same 
under proper control; to operate the same with ordinary care 
ai1d to use due and ordinary care and caution to prevent in-
jury to the plaintiff, and if you believe from the evidence that 
under the circumstances proven in this case, the said driver 
failed in any one or more of these duties the same 
page 128 } would be negligence on his part and if you believe 
that the injury to the plaintiff was proximately 
caused thereby without fault on the pa1~ of the latter yun will 
find for the plaintiff. 
6. The Court instructs the jury that if you believe from 
the evidence that the plaintiff is entitled to recover it will then 
be your duty to award him such damages as wi11 he u fair 
and just compensation for the injuries sustained and in as-
sessing such damages you may take into consideration all of 
the injuries sustained by the plaintiff as a result of the de-
fendant's negligence and the extent thereof, whether they be 
temporary or permanent, thereof; any impairment of the 
plaintiff's abili~y to J)erform his regular .and usual occupation 
to the present time or in the fu.ture as the result of said in-
juries; not however, to exceed the total sum of -$5,000.00. 
7. The Court instructs the jury that a principal is respon-
sible and liable for the .acts of his agent and if you believe from 
the evidence in this case that the driver Wines was the agent 
of the defendant at the time of the accident and engaged in 
his employer's business then the defendant is responsible f 0r 
the acts of the said. agent, and the plaintiff m~y sue .either 
or both the principal and agent at his election. 
8. The Court instructs .the jury that the burden of .proof 
rests upon the plaintiff to satisfy the jury by a preponderance 
of the evidence, of his right to a recovery. 
And unless the jury believe from the evidence that the de-
fendant was guilty of the negligence that was the sole pro}..i-
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mate cause of the injury, they shall find for the defendant. 
9. The Court instructs the jury that as a matter 
page 129 ~ of course, there can be no negligence where there 
is no breach of duty. It must appear, therefore, 
not only that the defendant owed a duty, but ah;o that he did 
not perform it; and, if the accident complained of was in-
evitable, it is not a case of negligence. An accident is i~-
evitable, if the person hy whom it occurs neither has, nor is 
legally bound to have, sufficient power to avoid it, or prevent 
its injuring another. In such a case the essential element of 
a legal duty is wanting, and it cannot, therefore, be a case 
of negligence . 
. 10. The jury is further instructed that it is not negligence 
to fail to take precautionary measures to prevent an injury 
which if taken would have prevented it, when the injury could 
not have reasonably been anticipated, and would not have hap-
pened, but for the occurrence of exceptional circumstances. 
11. The Court instructs the jury that this is an action based 
upon the charg·e of negligence and the burden of proving negli-
gence rests upon the plaintiff, and he must establish it by a 
preponderance of affirmative evidence. A mere probability 
that the defendant has been guilty of negligence will not be 
sufficient, but negligence is a fact and must be established Hlrn 
any other fa.ct by a preponderance of affirmative evidence, 
and unless the plaintiff establishes the fact of negligenee on 
the part of the defendant as alleged in the declaration, there 
can be no recovery in this case at all. 
12. The Court instructs the jury, tha.t in order 
page 130 ~ to establish negligence against the defendant it is 
incumbent on the plaintiff to prove some fact 
which is more consistent with negligence than with the ab-
sence of it; and if the evidence in the cause is equally con-
sistent with the existence or non-existence of negligence on the 
part of the defendant, then the jury must :find for the defend-
ml · 
13. The Court instructs the jury that if they believe from 
the evidence that James R. Wines, the driver of the- defend-
ant's truck, attempted to deliver a load of lime to the :field 
in question at the request of the plaintiff and upon his agree-
ment that if said driver got his truck stuck he, the plaintiff, 
would pull it out with his tract.or, and that said driver did 
get said truck stuck in a ditch and that the plaintiff in fnl:fill-
ment of his said agreement· did undertake to pull out said 
truck and in so doing- did attach or connect his tractor to said 
truck by means of a cable at an unsafe distance either too 
close or too far from said truck, or operate his tractor in a 
careless or dangerous manner, so as to endanger or make it 
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likely that when he should pull said truck out of said ditch or 
depression and over the edge thereof, that said truck would 
crash into or against his said tractor, then such acts would 
constitute negligence on the part of the plaintiff; and if the 
jury believe that the plaintiff was guilty of negligence as thus 
de.fined, and that such neglig·ence caused or contributed to 
cause the injuries to the plaintiff complained of in this notice 
of motion for judgment, then their verdict should be for the 
defendant. 
14. The Court instructs the jury that the burden 
page 131 ~ of proving negligence is upon the plaintiff, and 
that negligence must be proved by affirmative evi-
dence, which must show more than a probability of a negli-
gent act, that a verdict cannot be fotmd upon a mere conjec-
ture, and that there must be affirmative and preponderating 
proof that the injury here sued for ,·vould D;Ot have occurred 
except for the neg·ligent breach of some duty which the de-
fendant owed to the pl~intiff. 
15. The Court instructs the jury that a person who is re-
quired to ac.t in a sudden emergency which is not occasioned 
by his negligence even if he acts unwisely, is not guilty of neg-
ligence in law, since in case of a sudden and unexpected clanger 
necessitating an immediate decision as to what course shall 
be adopted, the law makes allowance for errors of judgment, 
even though it appears that the resulting accident could have 
been avoided if the party so placed had acted differently or 
pursued a different course. 
16. The Court instructs the jury that no matter what neg-
ligence, if any, the defendant may have been guilty of, the 
plaintiff is not entitled to recover in this action unless the 
defendant was guilty of the identical negligence charged in the 
declaration, and that that negligence was the proximate cause 
of the accident, and unless they believe from the evidence that 
the particular negligence charged in the declaration was the. 
proximate cause of the accident, they must .find for the de-
fendant. 
18. The jury is instructed that in this case neg-
page 132 ~ ligence is the ground of the plaintiff's action, and 
that it, therefore, rests upon the plaintiff to trace 
the fault ~f his injury to the defendant, by proving negli-· 
gence upon the part of the defendant, and for this purpose, 
he must show the circumstances under which the injurv oc-
curred; and if from these circumstances so proven by the 
plaintiff, and from all the evidence, including the evidence of 
the def enda.nt, it appears that the fault of the injury was 
mutual, or in other words, that the negligence is fairly im-
putable to the plaintiff, the plaintiff cannot recover~ 
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19. The Court instructs the jury that in order for an act 
to be the sole and proximate cause of an injti.ry, it must be 
such an act as would naturally and probably result in the in-
jury complained of and it must, also, be the only cause of 
such injury; tliat is, it must alone and without any con-
tributing negligence or contributing cause result in the in-
jury sued for. 
Instructions numbers eight to nineteen inclusive, excepting 
number seventeen, were granted at the instance of the defend-
ant. 
The only instruction offered by the defendant ~nd refused, 
was number seventeen hereinafter refcned to. 
Instructions number one to number seven inclusive, were 
granted at the instance of the plaintiff. No exception was 
filed: to said inst.ructions number one and number two. Ex-
ceptions were filed to instructions numbers three, four, five, 
six· and seven, as follows : The contention of the defendant, 
· as applicable to these five instructions was, that 
page 133 } the plaintiff, on account of the undisputed f a.cts 
in the case, was not entitled to have the Court 
to grant any instruction that would enable the jury or permit 
them to find a verdict for the plaintiff and, therefore, instruc-
tion number three, instruction number four, instruction num-
ber five and instruction number seven, while they may lay 
down proper directions in a case where the evidence justified 
it, these instructions were totally inapplicable to the facts 
in this case. 
Teste: This 6tl1 day of July, 1942. 
J. R.H. ALEXANDER, Judge. 
CERTIFICATE OF EXCErTION NO. o. 
Instruction No. 6. 
The court instructs the jury that if you believe from the 
evidence that the plajntiff is entitled to recover it will then 
be your duty to award him such damages as-will be a fair ancl 
just compensation for the injuries sustained and in assessing 
~uch damages you may take into consideration all of the in-
juries sustained by the plaintiff as a result of the defendant's 
negligence and the extent tliereof, whether they be temporary 
or permanent. thereof; any impairment of the plaintiff's 
abilitv to perform his regular and usual occupation to the 
present time or in the future as the result of said injuri_es; 
m>t, Jw~vever1 tp ~x~eed the total ~um of ~5,000.pQ. 
' 
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page 134_ ~ The foregoing instruction was granted' at the 
, request of the plaintiff and the defendant excepted 
on grounds hereto annexed. 
Teste : This 6th day of July, 1942. 
J. R. H·. ALEL-X:ANDER, Judge. 
CERTIFICATE OF GROUND OF EXOEPTION TO 
INSTRUCT:EON NUMBER SIX. 
Instruction number six: Objection was made to this in-
struction because no claim in the notice of motion, had been 
made for anything except for the loss of time and for l'xpendi-
tures for medical attention and the only doctor's bill intro-
duced in the evidence, was one bill for eight dollars and this 
evidence was introduced at the time the plaintiff stated he 
had a claim against the defendant for one hundred and thirty-
two dollars. Said instruction number six, was directly in con-
"flict with the n1ling of the Court when objection was made to 
the plaintiff's .testifying and undertook to describe his injury 
and to testify as to the length of time he suffered pain and 
on the objection of the defendant, the Court said, that he would 
admit the evidence insofar as it tended to show the extent of 
the injuries, but he would not admit it as a basis of recovery. 
The accident occurred on June 6, 1940 and previous to July 
22, 1940, the plaintiff made the statement as to this claim, and 
this notice of motion for judgment was filed in the Clerk's 
Office of this Court on June 5th, 1941-the ]ast day on which 
the suit could have been brought. On account of the failure 
to make a claim in the notice for the permanent injury and in 
which he made only a claim for loss of time and 
page 135 ~ medical bills, he was not entitled to this instruc-
tion number six. 
CERTIFICATE OF EXCEPTION NO. 7. 
Instruction No. 17. 
The court instructs the jury that the plaintiff has failed to 
establish a case of actionable neg1igence against the defendant 
and the ref ore, your verdict should be for the defendant. 
The foregoing instruction was requested by the defendant 
and denied by the court and the defendant excepted. 
Teste: This 6th day of July, 1942. 
J. R. H. ALEXANDER, Judge. 
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.: CERTIFICATE OF EXC:BJ.PTION NO. 8. 
Counsel for plaintiff was permitted in his closing arg11ment 
to the jury, to appeal to the jury for damages alleged to be 
damages suffered from an injury that he described as per-
manent and at a time after the Court had granted instruction 
No. 6, in which the Court had authorized a finding · for per-
manent injuries. This instruction had. been given as set forth 
in certificate No. 6, under the circumstances therein set out and 
said counsel, in hls closing appeal, pictu·red~ iii detail the per .. 
manent injury al}eged to have ·been sustained by the plaintiff. 
And this argument was permitted, too, in the cJosing argument. 
of counsel, to which def end ant's counsel had no opportunity 
to re1Jly. And, for this· rea~<;m, amo.ngst others, 
page 136 ~ the defendant moved to set aside the verdict of 
the Jury. And on tho Court's overruling the 
motion to set aside the verdict o'f the Jury, the defendant 
excepted. 
Teste: This 6th day of July, 1942. 
J. R.H. ALEXA.ND.ER, Judge. 
QERT1FICATE3° OF EXCEPT.YON NO. 9. 
Oi1 a motion to set aside the verdict. . 
The defendant .claimed that the evidence in tlie cases estab-
lishes no negligence ·on the part of the defendant and that 
there is no neg~igence .on the -part .of · the defendant. . 
2nd. I£ the accident was the r.esult of negligence, the plain-
tiff was as much.involved. aR tlnf gefendant and indeed, more 
so. Any and all the evidence offerecl by the pfafotiff ten<linr1: 
to show the defendant' gu.ilty of _negligence, shows the plain-
tiff to be mor~ re_sponsible. for the .accident then the defendant. 
If the de~endant was guilty of Ii.eg·Iigenc~, the plaintiff was 
guilty of contributory negligence and this js disclo_sed. by the 
evidence of .the plaintiff. · . · .. · 
The accid~nt really was the ·result of a mutual undertakino: 
in· which both were e11g_nged iIJ or·der to pull a loaded truck 
out of a ditch or mt1d J10le-the plaintiff operated the traetor, 
while the defendant's employee operated the truck in the 
effort to have the tractor 1Jull the truck out of the ditch or 
mudhole: E~Gli_was, therefore, liable to the otlier _ 
page 137.} to do no wilful or·wanfon wrong to the other and 
if the accident resulted from no wilful or wanton 
wrong, the negligenc_e, if such there was, of one, was imputed 
to·· the other and there could be 110 recovery. Whfoli motion 
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the Court overruled and the defendant, by counsel excepted. 
Teste : This 6th day of July, 1942. 
J. R.H. ALEXANDER, Judge. 
CERTIFICATE OF EXCEPTION .NO. 10. 
On a Motion in Arrest of .J uclgment. 
The defendant claimed that it is apparent that· the notice 
of motion for a judgment does not set out a .case in- la:w. In-. 
asmuch, therefore, as no legal complaint is set up in. the notice, 
no legal judgment can -be rendered on it and, therefore, the 
judgment should be arrested. The Court overruled this 
motion and the defendant, by counsel, excepted. 
·Teste: This 6th day of July, 1942. 
J. R. H. ALEXANDER, Judge. 
page 138 ~ Virginia : 
In the Circuit Court of Loudoun County. 
Rumsey Light, Plaintiff, 
v. 
D. L. Wal ton, Defendant. 
The foregoing· report of the evidence in 1his case,, including 
the depositions of Harry M. Ellison and the certificates of ex-
ceptions h~rewith presented, having been this 6th day of .July, 
1942, presented to me at my office; and it appearing that the, 
plaintiff has had due notice in writing of this presentation, 
it is ordered that said report and said rerti:ficates be and they 
are hereby made a part. of the record i.n said action and ~aid 
certificates and report, together with this. certifi.,::!ate, shall be. 
forthwith transmitted and delivered to the.Clerk of .this Count 
and are made a part of the record in this case. · 
This certificate was received by me on J"uly 6, 1942~ and was. 
signed and sealed by ,me this 6th. day of July, 1942. 
. J. R.H. ALEXANDER, 
J-q.dge of the. Circuit Court of Loudoun Couhty •. 
D: · TI: Walton v~ · Rmnsey tight' 
page 139 ~ EXHIBITS. FILED WITH DEPOSITIONS. 
No. 3009 Ground Limestone-
Delivered to Norman & Harding 
Destination Ashburn Va 
Trucking Co. "\Val ton 
Date June 6 1940 
Order No. 88445 
County·· Lrin:doun 
By Robert Wine (Driver) . . 




Truck No. 10 
RIVERTON LIME & STONE CO., INC., 
l\L E. BULL 
Weigher 
Trucker's Copy. 
No. 3002 Ground Limestone 
Delivered to Norman & Harding· 
Destination Ashburn 
Trucking Co. Walton 
By F::~mpbell (Driver) 
10,000 Net Wt. 
Truck No. 11 · 
Rumsey Light 
Date June 6 194Q. 








page 140 ~ No. 3040 Ground Limestone Date June 61940 
Delivered to Norman & Harding Order No. 88445 
D~stination Ashburn County Loudoun 
Trucking Co. Walton 
By F. Campbe]l (Driver) 
10,000 Net Wt. 
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page 141.~· NOTIOE OF APPLICATION FOR· TR~N~ 
· · SCRIPT QF RECOR,D. 
Tp Rup1sey .;Light: 
Take notice that ,on the 21 day of ·July, 1942; the under-
signed will .apply ta t~e Clerk of the Circuit Court of Loudoun·. 
County, :Virginia, for .aJranscript of the record in the c.ause. 
of .Rums.ey Light ag·GJinst D. L. Walton, for the purpose of · 
presenting said transcript to the Supreme Court of Appeals: 
of. Virginia, along· with a petition for a writ of error to the 
judgment of _said eourt,-rendercdin said caus.e on the 9th day 
of May, 1942. . 
: Dated this 13 day of July, 1942. · 
EDWIN E .. GARRETT, 
J . .LYNN LUCAS, 
'i 
D. L. WALTON, 
By Couns_el. · 
Attorneys for D. L. Walton ... 
Legal service of the above and fore going notice is hereby · 
acknqwl~ged this 13th _day_ of July, 1942. 
WILBUR C. HALL; 
FR.ANK L. BALL, 
Attorneys for Rumsey Light .. 
A .true transcript of tlie record. 
A eopy-Teste-: . 
E.- 0. RUSSELL, 
Clerk Circuit ·Court of Loudoun Countv. 
Virginia. ., · 
A Copy-Teste: 
:M:. B. WATTS, C. C. ·. 
INDEX TO RECORD 
Page 
Petition for w·rit of Error . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record ............................................ 22 
Notice of Motion for J udgmeut. . . . . . . . . . . . . . . . . . . . . . . 23 
Bill of Particulars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2~ 
Grounds of Defense ................................. 25 
Jury Impaneled . . . . . . .. . . . . . . . . . .. .. . . .. . . . . . . .. . . . 27 
Verdict and Motion to .Set Aside .................... 27, 28 
Judgment, May 9, 1942,--Complained of. . . . . . . . . . . . . . . 26 
Suspending Bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30 
Notice of Tendering Certificates of Exception. . . . . . . . . . 31 
Certificate of Exception No. 1-E.vidence. . . . . . . . . . . . . .. 31 
Rumsey Light . . . . ........................... 32, 100 
Dr. James T. Jackson .......................... 48 
Harry M. Ellison. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,2 
:M:rs. Belva Light ............................... 57 
J. S. Gulick ................................. 60, 103 
,James Wines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
James Campbell ................................. 76 
D. L. Walton . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . 88 
John Byrnes .................................... 101 
J. M. Akers . . . . ................................ 104 
vV. C. Saffer ..................................... 104 
Certificate of Exception No. 2-Testimony of .Rumsey 
Lig·ht .......................................... 105 
Certificate of Exception No. 3_;_ Motion to Strike Testi- ' 
mony ........................................... 106 
-Certificate of Exception No. 4-Testimony of Dr. James 
A. Jackson . . . . ................................. 107 
Certificate of E·xception No. 5-Instructions Granted ... 107 
Certificate of Exception No. 6-Instruction 6 Granted .. 111 
Certificate of Exception No. 7-Instruction No. 17 Re-
fused .......................................... 112 
Certificate of Exception No. 8-.A.rgument of Plaintiff's 
Counsel . . . . . .· ................................... 113 
Certificate of Exception No. 9-Motion to Set Aside Ver-
dict ............................................ 113 
Certificate of Exception No.10-Motion in Arrest of Judg·-
ment ........................................... 114 
Exhibits Filed With Depositions .. · .................... 115 
Notice of Application for Transcript .................. 116 
Clerk's Certificate ................................... 116 
